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February 22, 2022 

 
Brian L. Dunn 
Chief, Office of Bridge Programs 
Commandant (CG-BRG) 
U.S. Coast Guard STOP 7509 
2703 Martin Luther King Jr. Ave. SE 
Washington, DC 20593-7509 
 
Ms. Lorna Meidinger 
Architectural Historian 
State Historical Society of North Dakota 
612 East Boulevard Avenue 
Bismarck ND 8505-0830 

 
Christopher Wilson 
Program Analyst 
Advisory Council on Historic Preservation 
401 F Street NW, Suite 308 
Washington DC 20001 
 
Mike Herzog 
Director of Bridge Construction 
BNSF 
2650 Lou Menk Drive 
Fort Worth TX 76131 

 
Sent by email to:  

 
Re: Friends of the Rail Bridge (FORB) Termination of the Programmatic Agreement  
 
Dear Mr. Dunn, Ms. Meidinger, Mr. Wilson, and Mr. Herzog: 
 
This letter initiates termination of the “Programmatic Agreement Among the United States Coast 
Guard, the North Dakota State Historic Preservation Officer, and the Advisory Council on 
Historic Preservation Regarding the Proposed Bridge Project at Mile 1315.0 on the Missouri 
River near Bismarck and Mandan, Burleigh County, North Dakota” (PA) by Friends of the Rail 
Bridge (FORB), an invited signatory to the PA. 
 
The first step in PA termination is as follows: “If any Signatory determines that the terms of this 
PA will not or cannot be carried out, that party shall immediately consult with the other 
signatories to attempt to develop an amendment per Stipulation XV above” (Stipulation XVI.A.)  
 
On April 13, 2021, FORB sent a letter to signatories with proposed amendments to the PA, 
which were forwarded to consulting parties. All of FORB’s amendments were summarily 
dismissed by the U.S. Coast Guard (USCG) in the May 2021 consultation meeting resulting in 
no amendments to the PA. January 17, 2022, FORB sent a letter to Brian Dunn, USCG, 
requesting dispute resolution under Stipulation XIV of the PA. In response after two virtual 



meetings on February 18, 2022, Brian Dunn ended the dispute resolution process under 
Stipulation XIV without any changes to the PA and did not address any of FORB’s concerns.  
 
The second step in PA termination is as follows: “If within 90 days (or another time period 
agreed to by all signatories) an amendment cannot be reached, the Signatory may terminate the 
PA upon written notification to the other signatories. The party proposing to terminate the 
agreement shall so notify all other signatories to this agreement explaining the reasons for 
termination and affording at least 60 days to consult and seek alternatives to termination. The 
signatories shall then consult” (Stipulation XVI.A.). 
 
Therefore, under Stipulation XVI, FORB as an invited signatory proposes to terminate the PA. 
This letter serves as written notification to all signatories of the termination and explains the 
reasons for termination. 
 
First, the issue of ownership of the bridge is fundamental to the assumptions used in drafting the 
PA. The PA was developed based on the understanding that BNSF held title to the historic 
Northern Pacific Rail Bridge and had the right to demolish it or preserve it and build a new 
bridge as evidenced in the PA’s second whereas stating the undertaking is defined as 
“construction of a railroad bridge to replace or accompany the existing BNSF Bridge…”. Later, 
on pages 6-7 of the PA, BNSF claims ownership of the Bismarck Bridge in stipulation II.C.3, 
i.e., “Mitigation measures will not apply to the Bismarck Bridge as it will continue to operate as 
an active rail bridge under BNSF ownership throughout construction.”  
 
After intensive legal research, FORB has uncovered substantial evidence to dispute BNSF’s 
claim of bridge ownership and instead to support the State of North Dakota’s ownership of the 
bridge. This research previously has been emailed to the signatories. Thus, the PA is 
fundamentally flawed given the apparent state ownership of this historic property. North Dakota 
Century Code 55-02-27, protects significant properties on state land, which cannot be destroyed 
without approval of the State Historical Board.   
 
Second, as explained in our original request for amendments, the PA places unprecedented and 
undue financial burden on a public private partnership to raise funds to pay BNSF’s added 
design costs and construction premiums above those of BNSF’s proposed action as well as the 
cost to design, implement mitigation measures, complete an expensive no net rise analysis, and 
obtain permits within an unreasonable time frame to preserve this historic property. All deadlines 
assigned to FORB and the public private partnership in the PA are unreasonable.  
 
Third, when FORB was assigned to research and present proposed mitigation measures by 
BNSF’s contractor in consulting party meetings, FORB was accused of extortion by BNSF. The 
tone of several of the consulting party meetings was far from collaborative. The mitigation 
measures currently under discussion in the memorandum of agreement appear to be limited and 
dictated by BNSF rather than the lead federal agency, the USCG. 
 
Given that there is no longer a need to search for a public partner for a public private partnership 
due to the state’s ownership of the Northern Pacific Rail Bridge, we recommend amendment of 



this PA or renegotiation of a new PA from a now level playing field. This letter starts the 60-day 
clock for signatories to consult and seek alternatives to termination. 
 
 
Sincerely, 

 
Mark Zimmerman 
President of FORB 
 

cc: 

Mr. Rob McCaskey 
U.S. Coast Guard-dwb 
1222 Spruce Street 
Suite 2.102D 
St. Louis MO  63103-2832 

 
 

William Peterson 
Superintendent and State Historic Preservation Officer 
State Historical Society of North Dakota 
612 East Boulevard Avenue 
Bismarck ND 58505 

  
 
Reid Nelson 
Executive Director, Acting 
Advisory Council on Historic Preservation 
401 F Street NW, Suite 308 
Washington DC 20001 

 
 
Javier Marques 
General Counsel 
Advisory Council on Historic Preservation 
401 F Street NW, Suite 308 
Washington DC 20001 

  
 
Kelly Fanizzo 
Associate General Counsel  
Advisory Council on Historic Preservation 



401 F Street NW, Suite 308 
Washington DC 20001 

  
 
Betsy Merritt 
National Trust for Historic Preservation 
Watergate Office Building 
2600 Virginia Avenue 
Suite 1100 
Washington DC 20037 

  




