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CHAPTER I
THTRODUGTTON

.In the development of the vast areas west of the
Ilississippl one of the primery factors has been transporta-
tion.. Pronm the early day of horse or river boat, through
the advent of the covered wagon, and Tinally to.the ara of

more wmodern conbrivances, the verious modes of transportation
 encouragedAsett1emen% within that irmence regiocn., In this
plcture, the role of the reilroad occupiss a prominent
position. M%he hisbory of the.growth of rail transpertation
is a conglomeration of iamverntiveness, speculation, greed,
ond gervico. Yet, like nearly every other 2merican industry,
the pattern of growth hes been familiar. During its early
pariod of expansion, the peopls and the government ware
anxious to sncourage the railroads by various means; once
the industry was established,. dissatlafection srose, and a
reaction evolved which usually took the form of regulation
or suppresaion.

This paper is concerned with only one aspect of the
early, federally-encouraged, period of rail development.
The problem to be investigated is ths Congressional histéry'
of the Northern Pacific land srants. Two baslo considera-
tions determined the selecilon of the Congressional approach

to this field of land grant history. IFirst, oving to the




-lack of other reliable material, Congressional récor&s
offer the best indication of the ﬁotivation which led to
'the land grant system. BSecond, the evolution of land grant
policy, because of its‘Qongressionél origin, 1is best
illustrated in the Congressionélvdebatas and reports‘which
- traced the history of the Northern Pacific grants,

| While the entire field of land grant historY‘has
not as yet beén sub jected to‘intensiye analysis, oﬁe of
the more untouched areas is that ielating to the Ho;thern
‘Pacific. Some of the Pacific roads have been individually
‘analyzed as to their corporate@histo:y and their grants-
in-aid.,l The Northern Pacific; however, is a notable
exception. Only one history of the road is in print, and
that was written by an employee of the corporation in 1883,
the daﬁe of the road's completion.z The land grant of the ‘
road, which styles itself the "Main Street of the Northwest",
has received even less attention., Primarily for this reason,
this paper seeks to set down the legislative data relatigg

‘to the enormous acreage acquired by the Worthern Pacifiec,

1see, 6.8., E. L. Sabin, Bullding the Pacific Railwa
(Philadelphia: J. B. Lippincott Co., IQ%QTE'SEuarE Daggett,
Chapters on the History of the Southern Pacific (New York:
The Ronald Press Co,, 1922); G. D/ Bradley, Ihe Story of the
Santa Fe (Boston: R. G, Badger, 1920). .

2Eugene V. Smalley, History of the Northern Pacific
Railroad (New York: G. P. Putnam's Sons, 1883). oome other
works tell part of the Northern Pacific story; see E., P.
Oberholtzer, Jay Cooke, Financier of the Civil War (Phila-
delphia: George W. Jacobs Co., 1907), VOl. 2.
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Suggested immediately are several opportunities for further
research; there are no works on the grant proper, its
admfnistration and disposition, More remarkable, no
attempt has been made to bring the railroad's history up
to date. This scarcity is due, in large measure, to the
reticence of the Noftherg Pacific to open its files for
historical investigation. Historian James B. Hedges has
made a conspicious attempt to expand the information
available on the Northern Pacific with his work on that
_company's colqnlza§ion efforts, and its affiliation with
Henry Villard., If, by scholarly study, the gaps now
existing in the historical development of the Northern
Pacific land grant can be filled, eventually it will be
possible to cdmpile a comprehensive study of the whole
land grent policy.

With some exceptions, the material herein has been
drawn from governmment doocuments: the Congressional Globe
and Record, the Senate and House Journsls, and the re-
ports of the Committees on Public Laends, the Pacific Raill-
road, and the Judiciary.. Memoirs and other similar sources
were draﬁn upon for supplemental information.

The presentation has been kept as nearly chrono-
logical as possible without sacrifiocing the need for clari-
ty. To that end, the following chapter is devoted to a




survey of the period preceding the incorporation of the
Northern chific. Then, successgively, the acquisition of
the grants, the Congressional attempts at forfeiting the
grants, and the eventual grant sdjustment are treated. In
conclusion, the writer will sum up the findings of the

" paper as they have been determined by him,




CHAPTER 1I
EARLY AGITATION FOR A NORTHERN RATIROAD TO THE PACIFIC COAST

.For a long time prior to the incorporation of the ..
Borthern Facific Railroad Compony in 1864, individuals-had
‘canceivéd of a railroad stretehing from the Great Lakes -
rég;on to the Pacific coast. The credit for the first
praétiaal and conercte project for a Pasifio'railwayf
however, should-préperly go‘to Asa whitnsy.l The details
of Whitney's idea were encompassed in a memorial pressnted
to Congress on January 28, 1845.% Zzadock Pratt, Democratlc
ropresentative Crom New York, imtroduced the memorial im
" the House, and made a feu remarks on behalf of the propogal.
The value of enmcouraging suck a.railroad, he said, was:

eaelfOPr the mosﬁ-exteﬁded-cammercial PUTPOSESee o
promoting the c¢apacities of our comnon sountry
for warlike defence as well as for all the ad-
vantages of peaceful intarcourse.beiueen the

people dwelling on the ghores of the .utlenblc
and Pacific oceanSe.. . .

liewis H. Haney, A Congressional History of Rallwayn
0 1850 (Madison: Bulletin of the University of ﬁ?keonsfn,
Ho,.aii Seconomics and Political Science Series, Vol. 3, No.
2, 1906}, p. 404. Tec also E,.V, Smelley, Eistor¥,22<§9g
Horthorn Pacific Raeilroad (Wew York: 6. P. Putnan's Sons,
18837, There naere other proposals, notadbly that of Dr.
Samuel Baneraf¢ Barlow of Yassachusotts, but none agttracted
national sttention or had lasting significance. See pp. 57

et 5q94.

20ongressional Globe (Vashington: F. & J. Rives, 1845),
28th Cong,, 204 S688., Pe oiB. Hereafter cited as Globes.

SIbid., p. 218.
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goreover,_such a road, by furnishing pgSsage between Europe
and China, "menaged with the proper liberality, wouid sbon
become the hischway _o___gnations"_.4

The first Whitney memorial proposed a railrocad from
Lake Michigan to the Pacific at an estimated cost of
$60,000,000, this cost to be met by granting to Whitney
and hls successors a grant of land sixty miles wide for the
length of the route, Whitney pointed out the advantages of
the road and of'the route selected: the vast saving of time
and Qranspdrtation costs from'coast to coast, the encourage-
ment offered for settlement in the Northwest, the great
cormmercial potentialities of a region endowed with untapped'
resources and a temperate climate. UWhitney professed no |
personal ambitions and supported his elaim by providing
‘that the tolls charged on the completed road would suffice
only to meet the actuai~operating expenses.s‘ _

The memorial was referred to the Committee on Roads '
and Can&ls whicb reporte& it unfgvorably on several grounds.-
The proposed railroad, they felt,‘wou1d>not be practical in
view of the many natural obstacles along 1ts'route anduthe
unsettled character of the country traversed. The Committee

favored instead a water route by way of ﬁhe Missouri and

4Loc.vcit., Italics in the original.
°Ibid., pp. 218-19.



Columbia rivers.® This report cecemed to indicsate a carry-
over of the older favoradble attitude toward water trans-
portation, and s leck of experimentive inclination. Haney
also points out the unfavorable influence of Senator Thomss
H. Benton, Missouri Democrat, whose advice the Committse
sought.7 Benton would naturally opyose any route not
originating in Yissouri, and he ¢arried considerabls weight
in CGngrosa.a Whitney prepared and presented two more
memorials in the following year which were designed to
overocome the objecticns of opponents to his plan., They
included provisions for stricter government rezulation,

for piecemsal granting of lands as the road was ccmpleted,
for a limitation on the time for construction, and for a
payment of sixteen cents an acre for the lands, loreover,
Thitney became less specific in his route demands, being

willing to mecept a more southerly location.?

6report of Committees (Washington: Ritohie & lleiss,
printers, 5843), 29th Cong., lst Sess,, No. 773.

722. it., p. 415. The Senate report on the same
memorial was favorable, polnting out that the possibdilities
of the road would merit at least a trial, Ibid., p. 415.

8 hl i k-
Jee Robert E. Flegel, The Story of the Weste
Railroadsg (New York: The iae!dllan Company, 1926), pp. l2-
20, for an account of Centon's activities in respect to

a transcontinental railroad.

9See Haney, op. ¢it., pp. 410 et sgg., for a detalled
discussion of the various modifications. Haney points out
that “hitney was never able tc mest the greatest objection
to his propositions; namely, that the risks entailed were
backed szolely by “hitney's own character and sincerity of
purpose.



The “hitney memorlial with its modifications was
brought onto the floor of Congress several times in the
years between 1845-.50, but the reception it recsived was
coriglistently unfavorable. On Januvary 7, 1848, Alpheus
Peloch, a Demoorat from MNichigan, presented the memorilal
to the Senate.la A resclution from the Hew Jersey legis~
lature favoring the bill was presented on lareh 3, but
Whig Senator Willlam L. Dayton of New Jersey, in placing
the resolution, said that for himself "my impressions are
altogether against the scheme as unwise and impracticable”, 1l
A few monthg later, on June 27, Demooratic Senator John il
Niles of Connecticut introduced a bill embodying the Whitney
scheme, & month later when he proposed taking up the bill
for discussion, Benton irmediately objected to debate on
any proposal Lo zive away “one hundred million acres of the
public lands at one swoop", and the motion was tabled by a
27 to 21 vote.}® During the seesion, Niles made one final
attampt to further hls bill by making it an amendment to
a bill granting lands to ilebama for railrosd construction,
but he withdrew his smendment at once.l® In the House

10g10ve, 30th Cong., lst Sess., p. 192.
11ypi4., p. 473.

121vi4., pp. 875, 1011.

131b1d., p. 1051,



Whitney®s projected railvond fared 11ttls better., Repre~
ssptative Sobdert MeClslland, Flohissn Demoorad, introduced
a 2111 granting lends to Thitaey, but 1% was lald on the
table,}d

. The secend sesslon of the thirtieth Congress, 1848
49, brincs t0 o close the agitetlon for the Uhitney proposal
as far as 13 afreets %iw history of the later Jorihern
Paeifie, Iy thls tize, Thitney was Toady %o gpecept sn
zlternote roule, forther debate wns largely repetitisus,
and the posaibility of ever seocuring Congressior
seoned yemshe, In the Senate, Wiise made
atbempt to bring up the Whitney blll, Thore was nc deba
tut Henry £. Toote, u Unlealst from Ulssissippl, offersd

amandeon hange the werbarn Serminus to Lthe Say

fan Prenciseo,l® Jemes Pollock, Feansylvanis Wnig, attempted
toice to have the hitney b11), H. R. 468, mede sposial
ordler of the day in the Nouse, but he was uneuoe 18

¥atil 1832, varistions of the “hitney tills wers Introduoed
without sueosss, Jo, after s Jdesade of Congressliomal
strusiclie, the Tirst Horthern Vsoifice reilrond soheme
from sipght,

Several feotors regsrding the ¥hitsey pre

dropped

roeition any
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now be oxsmined in their relationdhip to the projeet of
Perham and the Ilorthern Pacific advocates a docade later.

It may be said first thot Vhitney's proposal was premabure; :
Congrass was not disposed toward such a.farsighted proposal,
althoygh there was no lack of precedent for granting public
domain for internsl improvements, either to states or to-
individuals.i? Bafore 1850 .the population along tho
Paeific -coast vas not large, nor vocifertus in demanding

a faster and cheaper comnectbion with the east. Even when
the discovery of California gold brougitabout increased
western nigratlion to Californis and the Oregon country,
there was the rising sectionel .conflict t0 consider. Early
evidence of the effect of the ssctional scohism may be neted
in the Foote amendment to change the route of Whitney's road
to a nore southerly earminus.la The chartering of -the.
Pacific railronds was concomitent with the outbreak of war
aftor 1860 when sectional divisions no longer plagued -
Cougress. 'These were-géneral negative factors operating
against Whitney, but perhaps more important was another \
phase of the Congressional situation., By being the first

of the Pacific railroad prapasais to receive gthe attention‘

gee 1n this connection Benjanin H., Hibbard, A
History of the Public Land Policies.{Few York: Tho Lacﬁillan
Company, 1924); pD. 264-266.  AS early as 1796 land was
oranted for internal improvement purposes.

1830e above, p..9.
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of Congress, Whitney's scheme was caught in the swirl of
the entire land grant controversy, and became something of
a trial ballcon to test the national attitude.

Prior to the collapse of the Whitney projlect, however,
new propositions were already before Congress that were
destined to. accentuate the entire Pacific railroad guestion
and the types of aid which the govermnment might utilize.
Replacing Asa Whitney as leading proponent of the nbrthern
railroad was a Vermont-born engineer? Edwin ¥, Johnson.lg
Johnson had an interest in railroads, and he became im-
pressed with the practicability of & northern route while
working in Wisconsin. From 1852 on, he wrote enthusiastioc .
reports on his project, studied the Lew;s and Clark Jjournals,
and constructed maps of a proposed line. His pamphlets
expounded the potentialities of the rich northwestern region
and the relative lack of natural obstacles.to construction,
Johnson thus offered the practical, scientific influence of
an engineer to the earlier Whitney proposal.

Ip Congress Guring this period the Pacific railway
question was steadily developing. One needs but scan the
Journals of Congresas to note the ever increasing number of.
proposals being formulated by optimistic railrocad builders.
In 1853, the picture was somewhat clarified by the passags

of an appropriation for the surveylng of the various pro-

19sme1ley, op. cit., pp. 69 et sag.
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ﬁosed routes to the Pap;fic, The qpstinacy of the respective
sectional groups had preventqd agreement on any one route,
The surveying period allowed both sides to recuperate from
the rail conflict while awaiting the reports, In 1855 the

- results ‘of the surveys were submitted to Congress and the
-southernmost route was recommended as most practi@al.
Congressmen had little regard for the recommendation and
continued to support their favorite route.

During the survey periocd, a new agitator for .the
northern railroad emerged. That was Isaac I. Stevens,
governor of Washington Territory, and the officer in charge
of surveying the northérn route to the Pacifiec. From his
explorations in the region,'he became thoroughly convinced
of the feasibility of comnstructing a rail line to Puget
Sound. Ctevens, from the time he completed the surveys
until his death during the war, spoke and wrote enthusias-
tically on the subject of the railroad. Later, his reports
were used with some effect to influence Congressmen who
doubted the merits of the northern route.

After 1857 cr 1858 the passage of some Pacific rail-
rosd bill appeared inevitable. Each Congress during the
1850's debated one or more Pacific railway bills and the
Senate approved two of them. Lack of unanimity as to the

proper location of the route of the railroad blocked
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passage of any bill until the secession of the southern
states,?0 The ultimate winmers im the struggle for
recognition were a combination.of the Union and Central
Pacific Rallrosd companies, chartered in 1862 to build fron -
¢he 100th nerxidien, in Hebraska, to the Paeifie coast.?l
Fach road received e subgidy in government bonds ranging
from $18,000 to $48,000 per mile, and a land grent of tvealy
sccotions peyr mile. -In 1864, an amendatory act allowed
these roads to issue their ovm bonds in an amount egusl to
their subsidy, and secure-them with a first mortgage. - So
the first experiment in Pacific railwey buillding was begun,
prefeding by two years the chartering of the Hortherm
Paeifiec, In'ccnclu&ing this brief account of the sarly
agitetion for e Pacific railwaey, some of the arpuments which
had arisen over the policy of granting lands %o railroads
maey be snumerated.

Triting in 1880, one friend of the land grant system
statod that: |
.».Dismissing nov all thouzht of other subsidies,
it may be lald dowm as a proposition capsdle of

_~—  absolute demonstration, that the railway land
. EPant systom has done more than any other one

20ror a good discussion of this period seo lewis
¥, Haney, A Concressionsl History of Railuays in s$he
Unised 56 tos, ‘?""‘asgaiae“‘"? (Ta "T"Izd son: aﬁmﬁg‘c‘a‘f the Uni«
vorsity -of \lisconsin, Ro. 342, Bconomies end Folitical
Seience Series, Vol, 6, o, 1, 1910}, pp. 55-64,

01 | ‘ & |

"Statutes nt Large of the United States (Washington:

Government Princing Office), Vol. 12, p. 489, '
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thing to placo ¢this country in its prese
position of prominence and prospeority...

Without passing upon the validity of this conclusion, 1%
doos serve to illustrate the enthusiastic tenor of thinking‘
whioh characterized the erguments of the land grem eup-
porters. They sav manifold advantages in active governmental
suﬁport of rallroad construction, when private entorprise
- and ecapital could not, or would not, venture. They en-
vizioned ¢he commorcial possibilities to beJaxpiaiéed by
introduoing transportation into the unsottled wostern
rogions. They caleulated the unifying effects of a railread
gystem which could easo the task of defending and policing
the area west of the.ﬁisslsaippi. ' The western lends were
valueleas aayvay, unless some maéns of inducing settlement
could bz found. In fact, the gevernmanh could make a
positive Pinancial gain through rate concessions on land-
grant,railroa&s, Thus ran the basic reasoning of the granﬁg
in-aid proponents, and with liﬁtle modification those same
arguments vere convineing enough to permit the granting of
noarly 150,000,000 scres of public domaim in ald of Pail-
roalis; not, however, without oppbsition.

Those individuals who fought, in and out of Congress,
the land grant policy of the government, enjoyed varying

' 22g, H, Talboit, Dailway Land Grants in the United
Sgetes (Chicago: Ths Béilway Ago Fublishing Gompany, 18680),
Pe Oe
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succeoss, After comnstitutional questions had been largely
‘gottled in the early part of the century, the opponents of
grants. vere at loast moderately effective until the mid-
1880%s. From the time of the Illinois Contral grant im 1850,
however, their power waned to the extent that, by 1858,
" .eobthe doctrine could bs sdvanced that where a
railroad was ¢0 be built through the public lands
' it was as a matter of courss entitled to an

extensive portion. of those lands %0 aid 4n
construction... .

For at least a docado this ineffectivencss persisted but,
as will be aeéonstrateﬁ below, after about 1870 the trend
rovorsed itseif in e most abrupt manner, and the antagone
ista of land grants beeane dominant. Like the land grant
supporters, these foes of the syétam developed their argu-
nents early and changeé them only to meet the exigencies of
| &évelaping sitﬁatiansa

It is impssible to establish any particular order of
importance for the objections and criticism leveled against
the grenting of land %0 railroads. In opportunistic fash-
ion, points of debats were seized upon when it was felt
they would be most effeetive and most likely to commend
public and Congressicnal support. Kistorically, questions
" of constitutionmlity were raised fifst, and, failing there,

attempts were bnde 0 utilize the jealousy of the landless

zssohn Bell Sanborn, Congressional Grents of Iand in
4 of Raflunys. (adison: Duilletin of the University of
fipeonsin, Bcomomics, Folitical Solencé and History Series,

Yol. 2, Wo. 3, 1899)9 p. 918,



16
eastern .states toward their more fortunate western neighe~
bors. .As.the public domain dwindled, and ﬁﬁe national debdt
grew larger, some deplored the forsaking of possible future-
rovenue from lend sales. With the passage of the Homestead
Act 1n 1862 this line of reasoning was abandomed in favor
of pleas on behalf of the settler whose rights would supe
posedly suffer by virtue of the railrosd grants,24 8o the
controversy over the Congresslonal granting of pubdblic lands
to aid in railroad development developed during the nine-
teenth cantury;.anﬁ continued down to the present, the only
cﬁanges being those of degree of interest and point of
emphesis.

This brief recgpitulation is intended to establish
a framework for an investigetion of the grahts made to the
Northern Pacifie railroad. Therefore, it is to that rail-
road, of which its historian has written that it was "The
greatest public work, I mean the greatest in its ends and
utilities thet mortel man has ever yet accomplished?=° and
to the grants of land which were incorporated in its char-.

ter, that we may now turn..

24The Homestead Act, by providing to any actual
settler the right to gain title to a portion of the public
domain without paying for 1it, signified that the government
had given up the i1dea that the public lands must be sold for
revenue purposes, For provisions of the sot sees Statutes,

Vol. 12, p. 593.‘ _
258malley, op. git., p. 53,



CHATTFR I1X
THE ACTVTEITION 0OF THE GRANTS OF 1884 .ND 1870

fmidst the growing tension which pressed upon the
gecond sesaion of the thirty-sixth Congrese, 1859-18860,
fpeific railway proposals gained both in number and
significance. l&mong the variocus petitions was one which
proposed a grant of land and rizht of way to the People's
Pacific Railway Compeny, & Xalne corporation, to seoure
the construction of a rallway and telegraph from :lssouri
to San Prancisco.l This was the only appearance of the
bill during that session of Congress, but it appeared
later with nounting succeas. The sponsor of the propo-
sition was z ran of consliderable foresight and initiative,
dosiah ferham, a iaine enterpriser. lie and his associztes
eventuslly became the reeiplsnts of the liorthern ‘acific
grant, through a series of circusstances which need ex-
planation.

Josiah Ferham, as gtorekecper, manufacturer, end
corriission merchant, enjoyed e checkered business career

of recurrent fallure and succass.2 In his later years he

1Congres~ional Globe (Washington: F. & J. Rives,
1860), 36th Congz., ond cess., p. 183. Cited hereafter as

""I.Obe‘ -

e
Cee Zugene V. “malley lidgtory of the _ortharn -a-
cific Hailroad (New York: 7. {. iutnam's cons, 108%)1, Dbe 97
, +s fOor a detailed account of Perham's career and his
role in the formation of the People's vacifle Company.
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became interested in the railroad exeursion business,
through which he amassed enough capitasl to finance his
entry into the Pacific railway picture. The idea of con-
~structing a Pacific road, financed by small sales of stock
to the people of the country, seems to have first received
his attention in 1853.% Porham interested some of his
friends in the scheme and, together, they sought a charter
from the state of ilassachusetts. Pailing to secure legis-
latlve approvel there, the group took its case.to<tﬁe uainé
legislature, which, on larch 20, 1860, approved the petition
for incorporation.é_ The charter provided for a road to ex-
tend fra&rtha Ifissouri river to San Francisco. The atock
of the corpany was fixed at . one million shares of g par
value cf one hundred dollars eac¢h, to be raised by popular
subscription. Perham was elected president, and he
hurriedly took his charter to Usshington to secure federal
land and money grants. Although Perham worked diligently
in behalf of his measuié, it was nearly‘three years before
it gonined consifderable support.

During the years from 1860 to 1863, Congress gave
principal attention to the bills.which later authorized the

Union Pacific-Contral Pacific rcoute. The advocates of these

JIbid., p. 99.
41v1d., p. 104.
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roads labored with increasing success; and, by 1862, they
had obtained not only a charter, but also g generous land
grant and bond subsidies.s Perham's proposal was rejected
@y Congress in favor of the other plans for a centr&l route. -
In 1860, and sgain in 1861, bills encompassing the Perhanm
ambitions were introduced without success.® Undaunted by
his repeated failures to gecure approval of his railroad,
Perham, after the passage of the Union Pacific~Central
Pacific bill, renounced the central route in favor of one
across the northern reaches of the country. By alternative
cholce, he became successor to the proposals of Whitaey,
Johnson, and Stevens for a northern Pacifi§ railroad.

On December 14, 1863, Republiocsn Thaddeus Stevens
of Fennsylvania introduced in the Mouse of Representatives
a bill granting lands %o the People's Pacific Railway
Company to aid in the construction of a Pacifie railroad
) aiong the northern route.’ This bill was referred %o a
select committeec on the Pacific railroad, of which Stevens
was chairman. Perham, in hls Washington activities, must
have impressed himself favoradbly upon Stevens for that

gentlenman ably led the fight for the pagsege of a chartering

S5gee above, p. 13.

 6c1obe, 36th Cong., 2nd Sess., p. 183, and 37th Cong.,
2nd Sesa., p. 169,

7Globe, 38th Cong., lst .Sess., p. 19,
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act., The Pennsylvenia representative, on February 15, 1864,
reported back from the committee a bill, H. R. 5, which was
the same as the later Northern Pacific ect ss to route and
grant.  The bill was read twice and referred to the Committee
of the Whole.8® On april 11, the bill was to have come be-
fore the House but Stevens successfully moved for a post-
ponement of one week, The following week, when the measure
was celled to the floor, Democraet William 5. Holman of
Indiana immedistely moved to insert a provision for freoe
transportstion for thé troops and property of the United
States.® He also mentioned that the proposed grant of
forty-sixz million acres would absord a large part of the
remaining public domain, and to that extent defeat the
purpbse'of the recently passed Homestead sct. Ithemar C.
Sloan, Wisconsin Republican, said he favored the bill
except for the fact that the People's Pacific had a state
charter. Lorenzo D, ¥. Swest, a Haine Demoorat and a
member of the select cﬁmﬁiﬁtagrreplied to these objeetiona,lo

Recalling the sectionaiism of e few years past, Sweat
remarke@ that a more auépicieus period for a discussion of
the Pacific railway problem was at hand.

The political elements which heretofore have

®Ivid., p. 658,
101p14., pp. 1698-1702.
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Cn May 18, decpite “tevens' vi-orcus protests, the
Holwan smendrent was passed, 55-47,1% Two other amendments
were algo pasgesd., Une required a two year limit for
commencin: work on the road; the otier provided that the
road should run nortk of the 45th parallel rather than
the 44th. A short debate on the meamsure then ensued, with
Tepublican Pepresentative Jaces 7, ¥ilson, Iowa, and Pufus
P. Sralding, st Chio Democrst, sttackinz the state charter
of the comreny. “hen John A.‘Kgsson ¢f lowa, & Yepublican,
asked a twofold question of those who suprported the act's
passase, “ould not this porthern rgilroad inure to the
benefit of the "ritisgh in Consde who hed strons interess
in the waztern country; and should no%t some provielon Le
made in the bill for forfeiture in cass of noncozpletion

or other breach of scondition?

14rp14,, p. 2292. The politicel division of the
tolzan ametdment weg not sharply slong party lines. Thirtye
three Temocrats supported the sdditicnel oblisation imposed
on the raiir-ad by the provision, while only eizhtesen voted
agajinst 4t. The Yepublican vote «as twinty-four and twantys
soven reansctivaly, indieating thelir genersl reluctance to
safidle the compeny itk further charter restrictions.
snalysis of the seotion~ ) votinz stows that cnly five of
the ninsteen wostarn votes cast were in the affirnative.
“goauze T “iseonsints relmtionshipr to any measurs sffecting
the lorthern amcific, 1t 1s olassed ss a westeran state
alonn w=ith sl) others beyond the !igsissippi river. Unlees
otharwize indicmted, 1t i3 understood that all references
to vote diastribution are for the page cited, Cuprlexzesntal
information on the party a”filistion of Con-ressmen, ate,,

is drawn from hieal Dirsctory of the /merican ‘on-
grosa, 1774-1927, (Weshington: Goverament .‘rinting GfTige,
l? R




SBweat, a stauneh friend of the company, answered
the gueries. Vhat difference if the romd did Indirectly
aid the British, he countered, it primarily benefited our
own country. In reply to the second guestion, Tweat
offered an anendment to the bill whieh the louse passed.

It provided that 1f the company made a breasch of provisions
or conditions, and contlinmed to do ;; for six months,
"...then im such case the lunds hereby made shall be null
and vo1a".1% The retention of this amendment in the final
sharter got of 1864 would have altered the land grant
history of the Northern Taclific. Ies sdoption eénuld have
abviazaé.yaars of Congressionsl and legal blckering, and
millions of aeres of publie land would have reverted to the
federal zovernment Tor disposition,

Before the amended b1ill came to & final vote Stevens
mads a last plea for passage. He emphasized that the northe-
wastern lends were worthless untlil such time as they would
be attractive to immlgration. Stevens seoffed at the idea
that the higher nrlces occasioned by the grant would dis-
oourage such immigration once transportation faﬁilities
were furnished, The louse then, in s vote which must have
surprised the ususlly victorious Stevens, turned down the
meagure; 66 nays to 86 ayes.iﬁ Yerhan's plans for a

157pia., p. 2293,
181p14,, pp. 2296-97. The political division of the



raiiroed to Puget Sound, like those of his predecessors,
fell short of‘Congrassional approval.

During the same session in the Senate, a resclution :
enbodying the Perham scheme fére& no vetter. Senator
Solomon Foot, a Vermont Republicen, 1ntroduceﬁ.this bill,

8. 11, on December 15, 1863. It was laid on the table
until January 6, when: it was referred to the newly -
agpointed‘Committee on the Pacific Railr0a6.17 On fhe
third of ¥areh, Jacob Il ﬂowafd, a Repﬁblican from kichigan,
adversely reported the bill from committee. The adverse
recommendation, he asserted, was

.. »Tounded entirely on the circumstance that

the bill vhich I now report back is based upon

a State Charter grante& by the State of taine.18
The Senate took no furﬁhef action upon thae Peoplets Pacific
bill that session, '

Having failed in both houses of éongress to muster
sufficiont support for his measure, Ferham sought to over-

cone the objections which had been made against it. Uhile

diverse arguments bad been raised in opposition--the

House on the People's Pacific bill is similsr to that on

the Holnman amendment. Only fifteen Democrats signified
thelr approval, elong with thirty-seven Republicans. Thirty-
three Denocrats and twenty-eight Republicans registered 8
negetive vote on the measure,

171vid., pp. 2¢, 101,
181pia., p. 921.

)
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trenendous size of the grant, the confliet with the spirit
of the homestead law, the lmprascticality of constructing
mnore western rosds~~the most effective had been directed
at the state charter of the Company. PFerham therefcre
made the loglical countermove which he felt would insure
success, On ligy 23 and 24, 1864, Tepresentative Stevens
and Zenator Reverdy Johnson, Yaryland Demoerat, 1ntraéuesd
1dentical resolutions in the Ilouse and Senate, entitled;

4 bill erenting land to aid in the construction

of a railroed and telegraph line from lLake

Syperior to Puget Sound on the Faelfle coast

by the northern route,

The fouse bill, H, F. 483, was reforred to the

a@lﬁaﬁ conmittes on the Faelfie railrosd; then, on ¥ay 31,
Stevens suceessfully moved to reconsider the vobte which
had placed the bill in committee.20 Spesking for the new
bill, Stevens emphasized that 1t was not the same as the one
which had beer defeated the previous week, Under the new
proposal, he said, the federal government would issue the
company's charter, The rallroad would be bullt north of
the f&rty*fifth paraliel g0 a8 not $0 encrosech in any way
upon the territory of the Union Feeifiec., A two year
deadline for commencing work was ineluded, alonz with a

provision for a ten mile ipndennity limit. Finelly, =

91v14., pp. 2427, 2438.
201p14., p. 2611.



proviso had been added compelling the government to sell
its land within the alternate granted sections at no less
then {2.50 an ecre, if 1t ever decided to sell.®l

Following Stevens® speech, Vilson of Iowa asked if
the gentlemen from Pennsylvania had taken care to provide
that this road should be built with fimerican iron. amidst
the laughter of the representatives, Stevens replied thatb:
nI% says S0 in the bill. I go for nothing bub American
iron of course,“gg» Then, without further dedbste, the bill
was pasced, 74 to 50.%° In anticlimactic fashion, the
Hortliern Facific had becoﬁe a half-reality.

The Senate reoaivéd the House approved bill on June
1 and, after some dedbate as o which committee should
roceive it, roferred it to the Cormlttee on Fublic lands.
On the eighteenth of that month,‘Republican Senator Jemes
Harlan of Iowas reported the House bill from committee with

anondments. On June 27 the Senate took up the bill and

2l1pid., p. 2611.
221vi4., p. 2612.

251via., pp. 2622, 2664. Democrats continued to
cast a pajority of their tetal votes against the aid
nroposals. On this rcll call, there wore twenty-four
Denmocrats in favor and thirty-one against. Forty-nine
Fepublicans voted aye, and only fifteen voted nezatively.
Compare this distribution to thet on the People's Facifie
bill, sbove p. 22. Sectionally, the west contlinued to
give alrost unanimous support to the Lorthern Facliic
grant. Cf tvwenty-two western votes recorded, only one
was cast apsinst the bill.
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proceeded at onee to vote on the amendments suggested by
the commitiee. The Senators approved an amendment striking
out of the bill a previsica ¢alling for the exclusion of
minersl lands within the grant, and the indemmification of
those mineral losses with agricultursl lands, 4 section
was added reguiring that the railroad reet the groaskaasta
of surveying, selecting, and conveying the grant lands.
John Conness, Californlia Hepubliean, offered an anendment
defining nmineral as not to include iren or cosl and this
was approved, Alexander Ramsey, Hepublisan of #innesota,
abttempted unsucesssfully to enlarge the grant to include
several amall linnesota rallrosds. Iefore the vote was
taken on the bill, Harlam called the attentlion of his
colleagues to the enormous size of the grant. Then, without
recorded vete, the amended resclution was pass&d.g4

A conference committee of three legislators from
each house was then appeinted., They made thelr report on
July 1, and it was sccepted the same day in the Touse and
Senate. The comnittee restored the minersl land provision,
struck out the added seation on surveying costs, and

b
11
H

glizhtly chanzed the wording of asscilon three,2® On July 2, |

24Ivid., p. 5291,

251v1d.,pp. 3388, 3459, 3479, The House members of
the osonference graup ware 9tavﬁna, Sweat, and Ignetius
Donnelly, a Rﬂpﬁbliean from ¥innesota; all asctive supporters
of the lorthern Facifle, The Senate members were James E,
Doolittle of Wisconsin, and Ira Harrls of Hew York, both
Fepublicans, and James W, Nesnith of Oregon, a Demcorat.
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1864, nearly nineteen years after the Tirst Whitney memerialg
had been presented to Congress, President Lineoln signed |
the bill, and thereby autibrized a northern Faciflie rail-
rond, 28

4 striking charsoteristic of the situation in

Congress prior to the passage of the Yorthern FPaclifie bill
is the brevity of ﬁiéenssian,en the proposal. Congressional
readiness to charter the Iorthern Faocifiec in 1864 reculted
fron a number of faoctors. The precedent had besn set by
the Tnicn Yeeiflc bill and, since there was not yet any
groat popular resentment toward government ald to rall
expansion, further aid followed naturslly. The exigencles
of war may have played s minor part in the decision to
approve the Northern Taclifie bill by ziving constitutionsl
Justification {or federal sid. ¥War and the secession of
the southern states eliminated particularistioc opposition
to the selectlon of a northern route. Flnelly, the Con-
gressional attitude toward disposition of the publie domain
was such that no definite conflict between land grents
and homestead pollcy had yet been evident., Congressmen
tended to regard much of the land granted to the rallroads
as worthless, at leasst until transportaetion facilities had
been constructed, The argunents of the rallroad interests

on the posslbilities of western rail construction had some

261p14., p. 3530.
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effect on legislative minds. These faotors, aeting in
conjunction, eased the passage of bthe Horthern Pacific
act. ‘ ’

The granting act of the.liorthern Pacific was typleal..
of the other Pacific rallway charters.ay It croated a-
Northern Pacific Rallroad Company and named 120 commise -
sioners as Incorporators.. The cbamissioners included a
nunber of prominent inﬁivi&nals whose names added prestige,
8.8+, U. S. Grant and John C, Fremont. 4lso nemed were
Perham, his friends, and J, Gregory Smith, who was sooﬁ to
take ovef leadership of the enterprise. The newly created
company was to build west ";,.by the most eligible railroad
route, as shall be determined by said eompany.,.“ga to a
point on Puget's Sound, with a branch via the valley of the
Columbia river to a point at or near Portland, leaving the
main line trunk at a point not more than three hundred miles
from its western terminus., Capitalization of the corpora-
tion was to be $100,000,000, made up of one million shares
at $100 cach, to be subseribed to by the public. 4 right

of way two hundred feet wide on either side of the track
was provided to the Company. Section three provided for

278se Statutes at Large of the United States (Wash-
ington: Government rrinting Office, 1864), Voli, 13, DD«
365~372, Tor full text of the .act. .This series oited here-
after as Statutes. )

281p1a., p. 366. .

v
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the actual grant and some of the modifications and ob~
ligatlions attached to 1t. As much of the later land grant
controversy centered upon this section, most of the text
is reproduced below.

That there be, and hereby 1is, granted to the
"Horthern Pacific Railroad Company”, its successors
and assigna, for the purposs of alding in the
construction of said rallroad and telegraph line
to the Pmeific coast, and to secure the safe and
speedy transportation of the meils, troeps, mu-
nitions of war, and public stores, over the route
of said 1line of railway, every alternate section
of public land, not mineral, designated by odd
numbers, to the amount of twenty alternate sece
tions of land per mile, on each side of said
railroed line, as snld company may adopt, through
the territories of the United Stateg, and ten
altéernate sections of land per mile on each side
of said railroad whenever it pagses through any
state, and whenever on the line thereof, the
Unitad States have full title, not reserved,
sold, granted, or otherwlse appropriated, and
free from preemption, or other claims or rights,
at the time the line of ssid road 1s definitely
fixed, and a plot thersof filed in the office of
the cemmissioner of the genseral land office; and
whenever, prior to said time, any of sald sec~
tiong or parts of sections shall have been
granted, sold, reserved, occupied by homestesad
gettlers, or preempted, or otherwise disposed.
of, other lands shall be selected by said
company in lieu thereof, under the direction
of the Secretary of the Interior, in alternste
sections, and designated by odd numbers, not
more than ten miles beyond the limits of said
alternate sestions:

Provided: That all mineral 1land be, and the
same are hereby, excluded from the operastion of
this aet, and in lieu thereof a like quantity of
unoceupled and unapproprigged agricultursl lands,
in odd numbered sections,“” nearest to the line

29rn1g phrase, *in odd numbered sections®, was added
by the eonferenceacommittee, and i1s important since 1t
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of said road may bs gelected as above provided:
Provided: That the word "mineral®™, when
it occurs in this act, shall not be hsld to
include iron or coal: ,
Provided: That no money shall be drawn
from the treasury of the United Ststes to aid
in the cenatructigs of the gaid "NHorthern
‘Paoific Railroad’
The grant thus yroviﬁed,that, ir ceftain conditions were
met, the rallroad would receive twenty sections, or 12,8C0
acres to the mile in the states, and double that amount
thrcugh the»territeries. These were the primsry, or place,
1imitz of the grant, and a eeacn&, indemnity, 1imit was
sstablished ten miles bayondi
Section four mads Qravision for pateﬁting lands
earned by the compeny as it completed each twenty~five
mile section of rad. Section five provided that the road
should be constructed in'a substantlial menner, with best
quality rails manufactured from American iron. The next
section was concerned with the surveying of the grant lands,
and stipuiateﬁ that the surveys should be completed as
goon as the general route was éstablished. Ioreover, the
0dd numbered sections of fhe land granted were withdraswn

frum sale, entry, or preemptien, except by the company.

.........................

forestalled the Gcmpany from selecting mineral indemnity
lands within the plece limits. Indemnification within
the place limits would have given the railroad control.
of solid blocks of land alongside the right of way.

301b1d., pp. 367-68.
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On other lands the Homestead and Presemption Acts were to
apply. If, however, the government should ever sell the
reserved alternate sections~-those within the grant‘limits
but not odd numbered--the price must be no lesz than $2.50
per acre. Section ten gusranteed to the public the right
to purchase the stock of the company, and further provided
that

.00 morteage or construction bonds shall ever

be issuad by sald company on said read, or mort-

gage, or lien made in any way, except by the
~ oconsent of the Congress of the United States... a2
othér sections of the act called upon the company to accept
the grant with:n two yeoars, and made the railroad a post
route and .military road subject to restrictions on govern~
ment tranaportatién. By the provigions of section eight,
the company must cormence work on the road within two
years, puild at least ifty miles per year thereafter,
and finish construction by July 4, 1876. GSeetions thirteen
through nineteen pertained to the operation and adminis-
tration of the corporation, end séction twenty reserved
to Congress thebright to amend the act. Section nine was
the nearest approach to a positive penalty, providing that
in the event the company broke the conditions of the act
and continued to do so for ong year, the United States

might 8o whatever was necessary to complete the road-~é

3l1p14., p. 370.
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gterile aubatituye for a penalty or forfeiiure clausge,
. Withous aﬁtémpting a detailed comparison, the more
important differemces between the Northern Pacifie act
and the other Pacific railroad gronts may be noted.52
The Northern Paeific had ss large e grant as any of the
other Pacific roads dut, unlike the Uniom and Central
Pacifle, it received no other subsidy. There was no
provision for forfeiture in the Northern Pacific or later
grante as there had been in the original Union and Central
Pacific charters. ¥inally, the Northern Faciflc héﬂ a
unique provieion for stock subseriptions. These were the
prineiple variations from a rather homogenous statutory
pattern., What later generations often came to regard as an
overly-gensrous Congress had bestowed approximately
40,000,000 acres of land to ald in the construection of the
Horthern Pacific., Almost immedigtely, however, the indi-
viduals essocieted with the Northern Pacific began to find
discrepancles in the law, and sought in Congress to modify
or expand it,.
Only one Northern Pacific blll appeared during the
32¢ i ot
in the vnﬁgéss%étggeﬁg%;cgﬁg@%‘?ﬁ:%%ﬁaﬁg&
niversity of Wisconsin, No. 342, Economic and Folitical
Science Series, Vol. 6, No. 1, 1810}, has a good comparative
enalysis of the various Pacific charters. See pp..152-153.
For the oharter amcts see; Unlon and Central Facific,
Statutes, Vol. 12, p. 489 and Statutes, Vol. 13, p. 346;

Atlantie and Pacific and Southern Pacific, Statutes, Vol.
14, p. 292; Texas Pscific, Statutes, Vol. 16, p. .




sedond session of the thirty-elighth Congress, 1864-65.
This was a resolution introduced on Februéry 25, 1865, by
Republican Senator Nathan A, Farwell of Maine, which would
héve authoriésd the company to invest its funds in. govern-
ment securities.3® The Committee on the Pacifie Railrcads,
however, recommended its postponement, and it d41d not come
up again during the session.

Before the beginning of the thirty-ninth Congress,
certain events were occuring outside Congress which had an
effect on the legislative pattern of the Horthern Pacifie
in the years which followed. After the charter act was
passed, the appointed commissioners under the act caused
books te be opened for subscription of the Horthern Pacific
stock. By Desember of 1864 the requisite number of shares
had been sold with at least ten per cent paid in on par
value; some 200,000 shares. The subseribers then met on the
sixth of that month, in Boston, and slected a Board of Di-
rectors with Josiah Perhampresident.s4 The Northern Pacific
now existed in fact, and the next step was to prepare for
construction. Instead, the project langnished for lack
of funds and effective leadership. ’Duxiﬁg_the months
following, some support was gained from New Fngland business

leaders, and the possidility of an international line was

35610be, 38th Cong., 2nd Sess., p. 1045,
S4gmaliey, op. cit., p. 124.



di{scusced with Sir Alexander Galt, a Canadian statesman,9d
However, these efforts gained nothing and, by the fall of
1865, the project seamed on the verge of fallure. Perham'
plan of populsr subseription had failed dismally; he and t
company wers on the edge of baukruptey.

At this point a meeting was again called in iloston
and, on December 14, the fpanchise of the conipany was
transferred to a new group headed by J. iregory Smith,56
Two tasks immedistely confronted the new directors. They
must seoure an extension of the time 1ivit on cozmenaeing

eonstruction, which was set by the charter act as two year

35
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after July 2, 1864; and they must find some reans of raising

funds for surveys and construction., Since the solution to
the first rroblem neceszarlly tock their case before
Congress, why not seek the required financial asslstance
there also?

By the time the next Conagress met the ‘orthern
facific had ready the fir:t of a series of tills deslzned
to secure financial assistance from the governrent, The
bill, introduced 1n the Cenate by Hamsey of .innesota, wus
intended to pledge the credit of the United States to the

payment of interest on the ilorti:ern +aelfie stock on those

351pid., p. 128.

361bid., p. 130. Jumong the new directors was L. D.
e “weat, laine representativce in Congress.
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portions of the road whioh were cqmpleted.4 These payments
would continue not more than twenty years, at six per cent,
The company was obliged to make two annual paymenés from
the proceeds of land sales south of its main line and, if
this was insufficient, once.the roed was completed one-
fourth of the net eernings were to be used to meet govern-
ment obligetions. The bill further provided for an increase
in the capital stock to $150,000,000 end stipulated thet
'ﬁhreé-faﬁrehs of the directors should always be United
States citizens, 37 . |

The bill waS‘reported'fram committee on July 2, end
was brought up for consideration on the fourteenth. John
Sherman, an Ohio Repiiblican, made a long spsech in opposi-
tion to the measure. ihis measure, he saidg, preposgd to.
pay to the company over $122,000,000, in spite of the fact
that the original charter had forbidden any money grant
or guarantee of interest. Sherman was also critical of
the security provisions of the measure. "We give them
twice as much land as we have ever given to any other
railroad company:; and they mortgage the excess to us for
our security!"S8 Then the Semator from Ohio went on to
point out the tremendous public dedt, $3,000,000,000,

which was burdening the country. Horeover, he warned,

37310be, 39th Cong., lst Sess., p. 3807,
381p14., p. 3808. ..
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there was always the threat of forelign capitel securing
control. of the company. On July 17, Sherman moved to,
recommit the bill to committee, thus insuring. its post-
ponement to the next session. IHis motion was carried,

20 to0.19.79 A week leter Senator Howard reported an
amended version of the bill from committee, but no action
was. taken on it.

The House counterpart of this bill was Introduced,
by Representative Hiram Price, Republican of Iowa, on
March 21, 1868, and referred to the Committee on the FPacifie
Reilroad.4® oOn April 24 the b1ll1, with amendments and the
Committees' recommendation, was reported. Democrat Samuel
J. Randalil, Pennsylvania, rose to a point of order, claim-
ing that it was an appropriation bill. He moved that it
be referred to the Committee of the Whole, but the motion
was beaten down, 65 to 43,.with 75 members not voting.%l
Then Stevens moved successfully to recommit the bill; but
Price, Pacific Rallroad Committee chairman, without leaving

39Ibid., p. 3867. As in the case of the House, the
party slignment of the Senate on questions arising from the
grant had not become definitely set. Omn this particular
proposal, six Democrats esnd twelve RepubLlicans constituted
the majority. In the minority were three Democrats and
fourteen Fepublicans. lNMore significantly, only four
western voties were cast in favor of recommitting the
intersat guarantee bill, while the other ten western
votes were in opposition.

401pbid., p. 1547.
411p1d4., p. 2159.



the floor, immediately reported the bill out. Elihu B.
Washburne, Illinois Whig, rose to & point of order, claim-
ing the bill was not recommitted since Price never left.
the chamber. The chair overruled him, and the House then
adjourned for the day.42

On the following day, the billl came up again; now
amended so it was clearly not an gpprcpriatian bill, Price
then-spoke in favor of the passage of the bill. The House
vérsiOn of the bill, he expiginga, provided that the governe
ment would guarantee the stock of the road to the amount .
of about $22,500 per mile for the £irst thousand miles.
The interest on this stock, at the stipulated rate of six
per cent, would approximéta £1350 per mile. Price, using
figures from another western railroad, estimated that after
the Northern Pacific had completed 1ts first one hundred
miles of road it would earn near $750,000 annually. By
the torms of the bill,'ané-rourth of these gross receipts,
$187,500, would be paid to the.vn1ted Séates Treasury to
meab.government interest obligations of only $135,000.
Thus tﬁe governmeﬁt migﬁt expect to receive over 50,000
excess from its share of road‘rac&i?ts, plus vhatever it
gained from sales of the southern half of the grant., Price

concluded; "I think I have sufficiently answered the
finencial srgument of this esubject to prove that there 1s

- 421p14., p. 2160
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no money to be drawn from the Treasury of the United
States."?® After repeating aBain the desirability.of the
rallroad from a dsvelopmental standpoint, he quoted from
the 1865 report of Army Quartermaster General Heig:.

The enterprise is one worthy of the nation. .

48 a military measure, contribduting to national

" sécurity and defence alone, 1t iz worthy of

‘gﬁgeggggngf effectual assistance from the

s

After a brief summary, Price gave up the floor.to John
Wentworth, an Illinois Republican. A debate followed in
which Price, Frederick Z, Woodbridge of Vermont and James
HE. Henderson of Oregon, all Kepublicans, defended the bill
against the attacks of Republican Samuel Shellaberger and
Columbus Delano of Ohio, Rufus P. Spalding, Ohlo Democrat,
and Wentworth,

Wentworth stated his sympathy with the interests of
the railroad, but spoke his distrust of any measure which
had the concerted support of & lobby. 1In this connection,
he mentloned the many recent instructions forwarded to him
by bill proponents. Considerable discussion centered upon
the imposing list of commissioners named in the criginal
act; some of whom 4id not know of their inclusion. Shella-

barger expressed consternation over the rumored franechise

transfer which had recently ococurred. Delano then addressed

431p14., p. 2183,
441p3i4., p. 2183.
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the House, casting some Intelligent light into a debate.
which had previously generated only a little heat.

Accepézng the merit of a completed rallroad to Puget
Sbund,.nalann attacked the bill on other bases. By the.
provision of section five of the proposed bill, the.com~.
mencement of the survey of the rallrecad in good faith "shall
be deemed and consldered to be the commencement of the work
within the meaning and intent of the act of incorporation.”4d
This ingenious proposal, he declared, would virtuelly
exonerate the company from the duty of beginning work except
at its pleasure, In regérd,to the transfer of the franchise
from the original recipients, he thought that the new group
of men in control, "with their arms already in the . publio.
Treasury...want to run them in rurthen."és Remding from a
pamphlet issued by the company, which expressed highly
optimistic egstimates of the potential sale value of the
grant lands and the security thus offered, Delanc wondered -
at the need of a federal interest guarantee. Let the
original contract, expressed in section three of the 1864
charter, stand, he demanded--no money to be withdrawn from
thé~Treagury, 'For the next two dayé,;he debate continued,
with a pauciéy of new i@eas. - The focal point of disagreement

remained generally on the burdening of the credit of the

451p34., p. 2186.
461n14., p. 2188,
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United Stétes’witﬁ further expenditurss on a railroad -
which might, or mighﬁ not, ever be completed. William D,
Kelley, a Republican from Pennsylvania, delivered a
particularly poetic bit of oratory, citing from Bryant
and Shakespeare, and discoursing st length on

the mighty and varied resources of the Rorth.

Pagifiec slope, the region through which the

.only river that penetrates the heart of the-

country pours itgglt into the beautiful but

sleeping o¢eans. :
) Finally, in sumneing up the.arguments for the bill,
Stevens brought the three day debate to a close.?®’ Calling
for clear minds amongst hls colleagues, Stevens attempted to
meet the objections of the.bill's opponents. To clarify the
matter of the new leadership of the company, Stevens intro-
duced a létter from J. Gregory Smith which detailed the
reogganization.ég Stevens derided the idea that any great
l1labilities would be incurred through -passage of the act.
The gpvernment guarantee would be in effect only after
twenty-five-nile sections had been constructed, he pointed
out, and would be terminated at the end of twemty years.

Thig, coupled with the security of the gross receipts share

471v14., p. 2203,

48506 ibid., pp. 2182—92 2203-15, R235~47, for the
complete debate. ~Iror the best analysis of House Bill 414,
see the speaches of Domnelly and Belano pr. 2208 et sqg.,

and pp. 2188 et sqg.
4950e 1bid., p. 2243.
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and land eale payments, would efféctively protect the
government, /[t the close of his speech, Spalding moved to
lay the bill on the tadblé. A vote was taken, and the d1ill
was tabled, 76 yeas to 56 nays.so

The Horthern Pacliflic, having falled to secure one of
its-objectives from the thirtyrninth Congress strove to
attein the other. On Lay 3, Stevens proposed an amendment
to a Senate Joint resolution extending for two years the
time of completion of the Union Pacific, eastern division.5!
The amendment, as epproved, extended the time for commencing
and completing the lorthern Pacific for two years.°c The
resclution was passed and concurred in by the Senate the
following day. By attaching the emendment. to a similar
measure for the Union Paclifie, Stevens assured that his own
amendment would not be opposed by the Uniom Paeific group,

which had often jJealously obstructed action on other Pacific

railroad measures. The Horthera Pacific galned a new leage

5°Ib1a., p. 2246. An enslysis of the voting on this
measure shows that the early alignment on the land grant:
questions was becoming more pronounced. Twenty-six Demo-
erats voted in favor of the motion to table the interest
guarantee bill; only two Demoerats were opposed. The
Republican vots was nearly even, forty~-five Republicans
voted for tabling and forty-nine voted against such a
nove. The sectional lineup again Shows a majority of
western votes in opposition to a motion whieh would work
against the interests of the railroad., Eighteen westernsrs
voted nay as compared to only six ayes.

S11pia., p. 2383.
S2g¢ ﬁutes, Vol. 14, p. 355,



“on 1ife, for two ooro years af least,

 Ia ¢ho ceceond ascoeslom of tho thirty-ninth Congross
only once dill relating so the lorthern Pacific appearad, ond
16 wos killod in eeonitteo.99 The next ceaslon was also
barren of eny bDille effoetins tho erthozn Pacirie Compony
or ite graut, dubt on interosting rcaclution by tho Tiscomsin
leziclature tas prasenﬁoayao the Touso on lgroh 15056‘ Agnia
‘@uring $he seecnd cocsicn vf the fortieth Comgrocs, billo
‘wore introducod into bolk llouceg proposing an ortoasica of
goveranont orodit to cid the congbruction of the rond, Lud
neithor had any suecoss. 2 In surport of the Sonotc pcasure,
Ronesy {ntroduced o memorial onilolying a rerort of Ldvin

Y. Johneon, chief caglincer of tho Coxpany, o the bonrd of

Soiohs, p. 594, 16083,

5‘3&% g ell% cons Docvmontp (Washington: Governe
reat Frinting Tefico, 18UY), 40th Conrrono, 1st Siops., Vols
I, Do. 81, Fort of ¢he vosclutior fo horowith quoted for
purpesos of econparicen vith ¢ oimiloy recelution by the
Ohic logiolaturo only four years letor. Soe bolow, p. 58.
Mhorces the Dorthoran Magific route...hoo beon ghoun €0 bde
o prackicabdble and Ccoesiblo peuto Yer $ho cosnptsuction ord
operpation of o feilroafl; and vharens tho congtruction of
& ¥oilreopd upon celid roubte vonld dovolop mest acviculéerpnl
and nineral sosoureos hitherto undovelopod, and opea a
moso foncible apd chegper yeouto fop troasportnticf...; and
vhoreas the ropi€ Govelopaont oF the rosources of our
countey i dcmepdel by cvory congilosation of gound poliay,
with o view ¢o tho ceriy ond coocy liquidation of {ho publie
_dobt; [rocolved) that our sonaters apd roprocontativos in
Cenroas Bo resuortod Co uso gll propar cfferts $o0 gocuro
¢he noopage of an ect grantiarn such ald by tkho notionnd
covornment So the Jerthorn rgeifie railivay, oo i1l aceura
its envyly conctruction.”

0o, pp. 120, 2022.



directors of the Northern Facific. The report found that

«+..notwithstanding the many fevorebdle rrovisions

in thelr charter, including a liberel land gr nt,

it was found impracticable after the most diligent

and persevering efforts to induce capitalists to

embark in the enterprise.
The report found no guarrel with the Congressional action
of the prior year in defeating the interest gusrantee
sehene, On the contrary, the company was satisfied "that
had the bill then before Congress beoome a law, it would
not have proved successful Iin cperation.”ﬁv However,
Johnsgon's report was not forsaking the hope of zovernzent
aid, *hetorieally questloning the abllity of the govern-
ment $o provide aid for the rosd, the report answered
"...omphatically, yes; or rather, we ask in return, can
the zovernment sfiord to withold the desired sia?"d8
Deapite the seeming logic of the report and the other
inslstent denands of the Company, Congress refused to tender

any ald to the languishing corporation.Sg

56:3&:;&(‘.3 iiiscellaneous Doounents {(Washington: Governw-
rpent Frinting Orfice, 1867), 40th Cong., 2nd Sess., Vol. I,
Ko. 9, p. 1.

577pid., p. 2.
581pid., p. 4. Italics in the original.

591y, vanuary, 1867, another attempt wass made to
revitalize the llort: ern Tacifle Company, in the form of the
"Original Intere:ts Agreement”. Under the agrezrent, the
enterprise was to be divided into twelve shares, cach val-
ued at 78800 or a total of $102,000--the amount which
rresident “mith and his associates had exvended In main-
taining the company. The subscoribers were each to be
entitled to a director, and were pledged to strive for the
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Since the last extension of time secured by the
company had been effected.in 1866, it was forced once again
in 1868 to seék further grace. Ramgey introduced a resolu=-
tion, S,;Ras. 128, on May 28 to accomplish the extension
~and the following day 1t was reported from the Committes onm
the Pacific Railroad.%® 1t amegded seetiqn eight of the
original act by extending the time for beginning construction
for five years after July 2, 1668. Thereafter, fifty:miles
of road must be completed yearly, and the road must be
completed by July 4, 1883.51 on May 30 there was a brief
debate on the resolution, and the two amendments were
offered. Zemnator Connesgs successfully moved to substitute
two, rather than five, years as the beginning date for work
on the road; and Remsey moved to strike out the fifty mile
a year stipulation in fevor of one hundred miles yearly.
John Sherpman objedted to any extension of time., The.coun-.
try was expanding rapidly, he protested, and the great grant
of the Northern Pacific would be an obstacle to settlement

for at least twenty nore years. It would be much better,

gseocuring of goveranment aid. Besides Smith and his. group,
most of the new enterprisers were well-known railroad nhien.
In ¥ay the new board met and commissioned E. P, Johnson to
survey and locate the main line; a task he completsd during
1867-68., See Smelley, op. cit., pp. 141 et gsaa.

60c1ove, 40th Cong., 2nd Sess., p. 2624,
611p44., p. 2653.
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, Shernman felt, to let the road pe‘built'mnre rapidly by a
numbsr’ of smaller lines. To accomplish the latter. sugges-
tion Sherman con¢1uaéd, "my'ewn.judgmgnt‘is, that if
Congress would act wisely,. it would accept the surrender
of this grant already acquired by lapse of time.,.", 02
'The Senate then edopted the Ramsey amendment and, just
prior to the final vote on the measurs, olso agreed to
another motion by Ramsey.to change the completion date from
1883 to 1878, VAs‘amsnasd, the resolution wes approvéed and
sent to the House, |

In the House a compérable bill, H. R. 316, was ;
introduced on June 28, 4iffering from the Semate bill only
in the completion date, 1877. ¥rice urged his fellow
members to prompt action, as July 2 was the expiration
dste under the extenaion of 1866. Indiana Republican.
George W. Jullan, later a leader in the struggle for.a .
fﬁrfeﬁturé blll, moved to amend the resolution by requir-
ing that the land be‘sold only to actdél settlers;iiﬁ’
hlqéks of no more than 160 acres, at a price not £6 excéed
$2.50 per acre. This motion was lost, however, and when
the resolution came to a vote it was passed, 95-53;53 The
Senate approved the Ebuse;bill the same day; and it becamé

law July 1, 1868,54 Once'agaig;'by'arclose maréin, the

621pb14., p. 2699.
631pid., p. 3588.
eistgtutes, Vol. 15, p. 255,
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NWorthern Pacific mansged to secure an extension of 1ts
original time limitations.

Bgring'laﬁg: two more measures were pushed through
Congross at the behest of the company. on Pebruary - 13,
Reprecentative Iorton C. Hunter, Indiana Republloan;
‘introduced a resplution, H. R, 458, which would sive‘
Congresgionnl consent to the issuance of bonds and.a
mortgage on the ropsd and telegraph line. It alsp inter-
proted Pugat Socund $o mean all waters connascted with the

65 then an attempt to géﬁ éhe

strait of Juan de Fuca.
projposal referred to the Public Lands Committee failed, 1t
vas passed by the Fouse. On February 18, without debate,
the Senate also passed the resolutibngss On ilarch 24, after
the new session of Congress hed convensd, Kugene L, Wilson,
a Tinnesota Democret, introduced .another resolution, . R,
48, in tke ﬁousseﬁv Brought up for debate on April £, the
bill'ﬁas_deaigned to hasten construetion of thoe road by
providing for s branch line extension. Julian urged that
more cangiﬁeration be given to the measure, but it was

quickly pasced; the Senate following suit a week later.sa

65¢iobe, 40th Cong., 3rd Séss., p. 1222.

. 967p1a., p. 1363. For act, see Statutes, Vol. 15,
Pe 34:6 e ’ .

67Giobe, 415t Cong., lst Sess., pe. 252.

681p1d., pp. 466, 667.



Ag approved, the bill aubhogi;ed therﬁoryhern Pagific to
extend ibs branch line f?em’é point at or near Portland to
gome poﬁnt on PugettSonnég and to connect same with the:
,main ling wést of the Cascadé Mountains, Provided, however,

~That eaid company shall: not, be entitled to any -

subsidy in money, bonds, or additional lends of

- the United States, except:such lands as may be

} inq&nd§a in the right o? way oneghe line of sugh

. extension as 1%t may be loecated.
At least twenty-five miles of the extension were to be
completed by July 2, 1871, and forty miles each year until
<the line was complete. ' By the provisions of the aét, the
company would build without subsidy a connecting line be-
tween the main line terminus at Puget Sound and the dranch
terminus at Portland.

Having secured at least some of their desired
‘assistence, the company endorsed a bill which was intro- .
duced 1n.th§ gsecond session of the forty-first Congress,
1869-~1870. Raemzey introduced the measure, 8. 121, in the
Senate on Bebruary 8, 1870.7° The bill wes referred to
the Committee on the Pacific Rallroad, and, after'bging
reported out once, was recommitted., On February 28, at
the motion of Howard of Michigen, the bill with proposed
amendments was taken up. ?It provided thﬁt the company

should be allowed to issue its bonds and mortgage, securing

89statutes, Vol. 16, p. 57.
70g10be, p. 1087.
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the seme by a mortgage .on all its property. This included
the grant,; which had not been included under the act of
1859, Furthermore, the main line of .the Tozd was changed
so that 1t went directly to Portland and thence northward
%0 Pﬁget-ﬁounﬁ, the branch line extending from a point
west of the Cascades $o the Bound. Some ninor armendments
vere apgreed to, including one settinz limits on the dates
- for beginning and completing cmusi:zz'x;tet:im'z'."'1 Senator .
 Harlan then moved to strike out s provision of the biil
Whicﬁ ectabliched a second ten m;}e indemnity 1imit to
make up any defleiencies in the grant. This new 1limit,
Harlan admonished his colleaguen, would incrende the
Norshern Pacifie grant to one-half of 2 hundred mile wide
strip halfway mcross the country. [oward correctly replied
thet the indemnity limit vas not .o now grent. Om the
contrary, he seid; the company wanted only

to have this grent of land as it exists in their
charter simply mede good to them Lhroughout their.
© whole line, and %o be allowed...to make up the
deficienoy which may have bgen occasioned by
Jhomesteads and preemptions,
* 'The Pollowing day another short debate occurred on
¢he bill. Democrat Bugone CLasgserly of California, speaking
for the onposition, posed a pertinenﬁ question vihich Howard

could only evasively ansver. Did the United States,

711])1&0 9 ppo 1584"850
721p1id., p. 1585,
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Casserly asked, guarantee to the Iorthern Pacific any
particular quantity of laads, any specified nunmber of
gcres--nc, it had nover sone so. Therefors, the company
should be allowed to take orly that land vhich was
avallable witiin the grant, and accept any deliciencles.
denry Wilson, Ilassachusetts Democrat, moved to aend the

bill by addinz the following nrovicion; thet the addi-

tional alterncte zections granted by the act should be sold

by the comsany only Lo zctual ssebtilers at no more than
32.50 per acre, in cuantities not exzeeading a quarter
geotion.”> Thuis touched off a debate which dragged {or
two days. TYoward and the other supporbters of the DbIill

arpgued that the lands belonged to the company, therefore,

the coanany chould be able to sell the land as it saw fit..

They naintained that any inoreage in land vsluo shonld
properly go to the company. The propoanents of the (2.50
provision held that it would keep theo price of land down
for actual settlers, thus belng nore closely in line with
the homestead principle. '‘llson then withdrew his crend-
ment in favor of one by /llen . Thurnan, Ohio Democrat,
which wounld mve more d:'astmally restri cted the sale of

lanés. It would apply to 311 lands eo rned hy the ‘orthern

Pacific, end on these 1t set £ maxirum sale price of 91.25.

74

——.

731pia., p. 2461,
741b14., p. 2569.
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This amendment failed of passage, however, and the bill was
passel on April 10, |

In.the House, another intolerably prolonged debate
occurred, and the Senste arguments were repeated. On' Kay
26 the liouse voted favorably, 107 to 85, on the<measu;e,
and five days later it bscame:law.

As enacted, the measurs differed little from its
original form. The bond- 1ssue and mortgage provision was
retained entact, as was the mein line change. The alters
ation of the main line permitted the company to receive the
regilar grant for the line from Tortland to Fuget Sound,

As this had formerly bdeen authorized as & branch line ex-
ténsion, it had been explicitly denied a grant. The act
of 1870 therefore is to be considered as a second granting
act. The bill, as approved, retained the second indenmity
limit, the seme to be used. to make up deficliencies which
occurred "subsequent to the passage of the act of July two,
eighteen hundred snd sixty-four."75 The lands granted by
the act which were not disposed of, or which remained
subject to the nortzaze, were to be gold five years after
the completion of the road for not more than {2.50 an acre.
Apd, if the mortgage authérized by the statuté~sh0uld ever

be fereélosea, then ell such lands wers to be sold at
publie sale in lots no larger than a single section.

TSgeatutes, Vol. 16, p. 379.
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“he lortiaern rfacifie, by the acts of 1584 and 1370,
received twenty scotlions of lsnd through ilinnesota and
lsconsin, and loyty throush the territories of lakota,
sfontana, idabo, and Jasbinston. Yhe approxluate length of
the propos:d rosd veing 2300 miles, the total acreage
granted was in excess ol 42,200,000 acres.v6 Uespive Lhe
megnifiesnces of Llc graant, and the optiwistic attitude of
bue coapany,vv sufficlent capital was not atiracted to begin
construction until Jay Couoke & Company caize into Lhe scene.
Talbott appears ai lessti partly in srror when he states
tiat "It was the possession of a portion of the land tirough
which the lines were to run, which justilied capitalists in
putting thelr noney into the construction of these roads."va
It was the failure of the worthern iracifie to induce risk
capital which led it to seek first a stuck guersntee and
later & mortraze on the rallroad and the grant. Only then
did Jay Cooke consider imvesting in the roed's construction.
4 Vvetter analysis was that "the valus of the land~-zr:-nt was

&ll in the ruture, «nd capitalists would not lend money

76Th3m93 Peurllson, The Fublic Domein tWeshington:
Coverament Irinting (ffice, 1884), p. 915,

7780: an exXample of the great oclaims wade for the
future of the gra=t, see the pamphlet; The ilorthern racific
Hajlroad's Lsnd Grant and the Future susiness of the Load

thiladelpnia: Jay Cooke & Co., 1870)}.

78., .. .
Ze s Talbott, Rallway lLund Grants in the ‘mited
Chicago: The hallway .ge jublishing Co., 1560}, p. 9.
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CHAPTER IV
THE ATTEDTT 0 FORFLIT THE NORTHE.T PACIFIC ORANT

For two decades after the passage of the second
Horthern Pacific grant, Congressiohal attitude toward
land gronts end related topics was markedly different from
thet of the preceding period. In Congress, and among the
publie, opposition formed against land-grant 2id to rail-
roads. dven transpertation hungry westerners eventually
joined the protest movement, naving found that rail
development was not an unsitigeted good. The anti~-rail-
road agitation of the\Granger movement which culminated
in the Interstate Cormmerce Act of 1887 was directed toward
the elimination of contemporary evils in'the‘railroad
system. In regard to land grant policy, the prinecipal
attaclk tock the Torm of é demand that the previous grants
of land to railroads be revoked. o exact date may be -
established as the beginning of the forfeiture movemanﬁ,
but one author selects 1872 as a possible dividing point
between "the o0ld period of unbounded enthusiasm and the
new period of suspicion a2nd opposition“.l Buring the
period, Consressional antagonism prevented any further

extenglon of time to the Northein Pacific and thus permitted

drovert ®. Riegel, The Story of the Western Railroads
(Hew York: The !'meliillan Company, 1926}, p. 47.
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the grant to lapsé. In 1890, Congressional antipathy
become translated into a partial forfelture sct. Another
topic of Congressional interest during this period and
later was the fate of the homesteader or preemptor whose
¢laims often conflicted with those of the lend-owning
railroads. In view of the breadth of this phase of public
land .history, it will be treated only as it related intege-
rally to the forfeiture econtroversy. Until well into:the
present century, nearly every Congress passed one oOr'more
acts for the relief of gettlers on, or adjacent to, railroad
grant lgnds. The long bhattle betwesn railroad and settler
is e story by 1ltself, exelusive of its land grant origin.

The Horthern Pacific Iailroad Company, during the

years between 1870 and 1890, endeavored to fulfil the ob-
ligations set forth in its chartering act. The group led by
J, Gregory Omith, after acguiring control of the franchise,
found during the latter part of the 1869's that they were
unable to finance construction. In desperation, they turned
t0 the great private bvanking house of Jay Cooke & Company.
The lforthern Pacific agent in Washington sought to induce
Cooke t0 handle the propoéed bond issue authorized by the.
act of march 11, 1869.2 kearly a year later, after Cooke

aThe Northern Faocific Land Grants. Hearings before
the Join® G Congressional Committee on the Investigation of
the Northern Facific Railroad lLand Grants (Washington:
.Government Printing Office, 1928), Part 8,.p. 4378. Ab-
breviated hereafter to The. gggggggg Pacifie land Orents.
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had &h@@u@g&iy invootigntod tho Jortherr Faeifie and Oge
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Ta renb €6 Theoro Conficld, dirceter in ¢ conpany, dotod
copan DG, 1808, 4o inborogtivz. It roads in parb; ¥ found
Joy Coolo on oy zoturn fmon She coal ro~fom o 1i6tlo Yofi™.
To 523Q he G40 pot see hew Lo ecuwld Pocermcorf tho Uerth
Taeifisc bonds Ge widswe snd oreclens witioud o Tovorprcand
outeidy vador then.” Jbif., p. 4878,

Sx124s T, Oborholtoer, Joy Looko, O ,
Flliso e » J8% Looko, iinencicr of ko
givil <np (“hilodoiphin: (oorde . JGGOUD L3 (0., 1C07),
v0lo 3, TPe. 133180,

8300 Pootnoto 68 pp. 44-48 abovo for Gho Gotailo of
gho "0pipinal Intercats /oroencnd® of 1887,

Eﬁbaghelameﬁ, One 2i8., pp. 170=-170, Irmntius Dobrelly,
Por—or "eurco mombor, Joubicd for she bill, ond Tay Coolko
roéo poroonnl corgactes ia Copgpoco. oG Dp. 199, 199,
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began and construction started during the summer. Frogross.
on the road continued until the depression of 1873 precipi-
tated the fall of the supposedly invulnerable Cooks &
Company. Along with Cooke, the Horthern Pacific was forced
into default on its obligations, and bankruptoy proceedings
were institutaa,a As reorganized in 1875, the former
bondholders became the reciplents of the preferred stock
of the company, the 575 miles of completed road with its
earned grant, and the right to earn the remainder of the:
grant. From that time, work om the road moved ahead s0
that by 1883 the maln line was completed, and in 1887 the
branch line from %alluls, Vashington, to the Sound was also
finished.

On larch 81, 1870, William £. Holman introduced a
resolution in the House of Representatives which declared
bﬁét "the policy of granting subsidies in public lands to
railroads...ought to be discontinued... ."?7 The House
caneurred in the motion, and thereby indicated its changzing
atﬁiﬁuae; This reversal of policy exhibited itself mainly,
in a negative way for several years, as positive attempts
to restore previously granted lands 414 not ocour until

' about 1880. The Northern Pacific felt the first sting of

fugene V. Smelley, History of the Horthern Padific
Rallroad (Hew York: G. P. Putnam's Sons, 1§5§5,_pp,,208~9,

7Congggsﬁioha1 Globe {Washington: F, & J. Rives,
1870), p. 2095-
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.Gongressional‘hostility in 1870, when an act was. approved
which shifted the costs of surveying a portion of the grant
lands to the railroad.®? Illustrative of the rising
resentnent ocutszide of Congress was & reselution of the
Ohio legislature put into the hands of Congress on February
13, 1871. The Ohiocans protested.

That land monopoly 1s one of the greatest evils

of our country, and agsinst the spirit of our

institutions; and expecially it is impolitic to .

place large tracts of the publlic domain under g

the control of railroad or other corporations.
The land grant policy, they stated, not only'éestréyea the
benefits of the homestead principle but also gave undue
power to corporations. Recommending the discontinuvance of
the grants, they warned that the alternative result would
be the concentration of all public lends in the hands of
"mammoth corporstions, which are already too powerful",la
While Ohio's attitude was not truly representative of the
country, since she stood to gain less. from Pacifle rail
developmént, it was not long before similar resolutions
appeared from the northwestern states.

The Horthern Pacific underwent a close Congressional

8statutes at larze of the United States (Weshington:
~chernmenta9rinting'3§§§EQT:'?01. 16, pp. 291, 305. Hence-
forth referred to as Statutes.

®House lilscellaneous Documents (Vashington: Government
Printing Oifice, 1871), 4lst cong., ord Sess., Vol .2, Ho B3.

101pia., Mo. 83.
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survelllance during 1872, in response to a resolution
submitted by Republican Representative Nathaniel P. Banks
of Hassachusetts, The Committee on the Facific Railroad.
was directed to investigate the condition of the company
in order to answer some forty-odd guestions. The questions
ranged from queries as to the financial condition of the
road, its outstanding mortgages, extent of construction,
land poliocy of the-comgany, to one inquiring as to the
possible existenos of a aonstruetion.riné inside the
company.ll A few months later, on June 8, the Committee
submitted a report embodying the resulta of the interro-

. gation, and it concluded that there was nothing amiss in
the operation of the Horthern Pacific. 1

The Horthern Pacific, suffering from the effécts of
the panie of 1873, resolvaed in 1874 to sesk relief from
Congress. Unable to gecure funds during the post-panie
¥ears, they renewed their old'requests of 1867 and 1868,
namely, for a Congressional guarantee of intersst on thelr
bonds., Two bills to that end were introduced during the
first sesgsion of the forty-third Gongress.ls They provided

llﬁouse tiiscellaneous Documents, 42nd Cong., 2nd
Sess., Vol. 4, Ho. 228,

1225use Regortg,(ﬁashihgton: Government Printing
Office, 1872), 42nd Cong., 2nd Sess., Vol. 4, lio. 99.

13¢, ssional Record (Washington: Government
Printing foﬁcef, pp. 3749, 3778,
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that tho company might issue bagﬁs to tho amount of {50,000
per nlle, the same to beA&eposited with the Secretery of thé
Treasuryt‘ As eaeh tventy mile s@ctiqn wes campletéd, the
Secretary was to deliver 540,900 of these bonds to the |
company with a guaranﬁee<ofhtho fite per eeét intergst they |
bo:e.. To_sequre paynent to the vgited States, the company
wou}g epnvay‘tc the govarnmgn& %ts entire grand, eara@ﬁ‘
and ﬁnea?neﬁ, to boe secld tq actual gettlers at.a mini@um
of %2;50 per acro. Tha'raéeipts werae to be used tﬂ éeenre
4he interest guarantee, and tha snrplus would be place& into
a sinking fund to retire tng bond fssuo thereby aumorigea.l‘%
Congress would have no part of any suggeg%io& for further
railroad aid, and neither bill ever céma up for consiﬂeratien.
The managors of the ﬁarthern Pacific, convinced that the
opportunity of obteining finaneial ssecor from Gongrass was
foraver gone, thon dceidaed on another method of protecting
thelir grant.

Gn Eecamber 8, 1875, a bill, S. 14, to extend the time
for egnatruction and completion of the Horthern Paciflic was
{ntroduced in the Senate.l® James K. Kelly, Oregon Bamocrﬁt,
on February 9, 1878, moved for Jenate consideratiocn of the
megsure. és rePo?tea ?rom the Cnmmittea:on Railroads, 1i¢

provided for an eight year extonsion of the completiom

1§Smalley°.gg. eit., pp. 222-23.
15Eeco£a, 44%h Cong., 15t Sess., p. 186,
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limit, except for the Cascade branch of the line. The
section of the act of July 15, 1870, requiring the rail-
road to nay surv ying costs was repealed. Trovisicns were
included t» eliminate the difficvulties surrounding the
rights of settlers on railrcad lands.l® Despite Kelly's
anxlety over the bill, faron A. Sargent, a Republican from
Callfornia, urged that further precautions be taken to
guard the rights of settlers. Under the existing leus,
Sargent sald, settlers wers unable to get clear titles to
land included in the odd numbered sections within the nlsace
limits of the grant. Therefore, if a homesteader or pre-
emptor abandoned his clalm, or if he died, this land
reverted to the reilroad. Targent offered to amend the
proposal by providing that patents be given the sgettlers
on odd numbered sections and that in case of atandonment
the land would remain open to settlement. The Senate
approved the amendment snd passed the bill at once and

sent it to the lower chamber.17

The Tlouse Committee on the Pacific Railroad re-
ported it out on July 24 with its recommendation. Repre-
sentative Lucius 2, C. Lamar, Mississippi Democrat, moved
to suspend the rules so that the bill might be taken up,

Ltut he was not successtul.l8 The measure was carried over

161pid., p. 958.
171p3d., p. 96.
181p34., p. 1237.
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to the sescond ssasion of the‘congress, but never received
a place on the calendar. Lamar attempted on December 7,
to got it bvefore the House. Hartin Maginnis, the Demo-
eratic delegate from ontana Territory, made a short plea
in behalf of the 15,000 stockholders of the company. before
its reorganization. Fai;ure to pass.the measure, he
warned, would amount to a virtual confiscation of their.
property since_their original investment would 1ike1y-be.
1ost.1® The House was unresponsive, however, and no action
was taken. Lamar made one more futile attempt, on March 2,
1877, to suspend the rules, but failed to secure the
necessary two-thirds votes.

The Northern Pacific renewed its attempts to secure
a time extenslon during the forty-fifth Congress. There
was good reason for their concern in the matter,., By the
act of 1864, the date for completion was. set at July 4,
1876. Two years later, in 1866, an extension had moved
this date ahead two years, to 1878. waaver, Congress in
1868 had passed an extension act amending section eight
of the originagl charter to make the completion limit July
4, 1877.20 By explioit Congressional action, the proper
completion. date would appsar to have been 1877, On Hovem~
ber 9, 1877, Democratic Senator John W. Hitchell of Oregon

19Record, 44tnfcohg., 2nd Sess.; pe. 52,
3p?or these acts set above, pp. 42,'45546.



introduced S. 238, an extension -bi11.21 Mo action was
taken until the following session, when Hitchell brousht
up the proposal and explained its provisions.and purpose,
He bﬁtlined the past history of federal land grants to
failroads, and then,traced the Gongiessional history of the
Northern Pacific. .This bill, he stated, made neither a
grant of land nor an extension of govermment credit. It
thus recognized the puﬁlie gentiment toward federal grantoe
In-aid, which had led to the cessation of grents on larch 3,
1871. <Citing the provisions of the measﬁre, mitchéll noted
that . it eﬁgenderéa a new priﬁeiple in srant policy. The
company would reledse its @ontrol over all its lands, and
they would be opened to settlement at £2.50 an acre. Pros
ceeds of lend sales would g¢ to the Treasury 4o -pay interest
. on the company bonds. The innovation was thus a repetition
of the interest gusrantee bill of 1874. -Since the bill
would restore the lands of the railroad to settlement,
I1tchell said

It would TEMOVE. » <8 mortgage from forty-seven

million acres of the people's land...which ls

today and has been for years a constant menace

to the settlement ana.prosperity gg the country

within its parelyzing limits... .f :
8, 238 further stipulated that the Northern Pacific main

2lpeoord, 44th Cong., 2nd Sess,, p. 52.
22pecord, 45th Cong., 2nd S5es88., D.. 62.
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line down the Ceiumhia mﬁat»ge buiit<oﬁ the south, or
Oregon, side of the river. Since Oregon was s state and-:
Washington a territory at.the time of passage of the
original act, ths amount of the grant would be reduced
some seven million acres. Finally, the graunt originelly
bestowed upon the Cascade branch was not to come-under the
eight year extension: provided for the remainder of the
'line. Instead, thésa lands were o be transferred to: the
Portland, Salt Lake and South Pass Rallroad to aid in the
construction of a railroad from Umatilla, Oregon, to Salt
Lake.?3 Mitohell then asked that the bill be referred to
the Committee on Railroads. Before the motion was apptroved,
Allen Thurman of Ohio pointed out that if the timeo for
completion was actuslly July 4, 1877, then this bill -would
nake a completely new grant of land to the Horthern Pacific.Z?

On ¢the tventy-second of April, 18798, I'itcholl
brought up an amended form of S. 238, reported from the |
'Committee in the nature of a substitute. Hitchell explained
thot he had "entertained the hépa that that dill would not -

237nis provision was instituted by Oregon interests
viho feared that Portland would lose important ground to ~
the Puget Sound terminal of the Horthern Pacific railroad
in:the struggle for the liorthern shipping businoss. For
the details of that long and heated battle, sce James B,
Hednoes, Eenry Villard end the Railways of the orthuest
(Few Haven: Yale University Press, 1930)s

24Record, 45th Cong., 2nd Sess., p. 66.
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engounter the hostility of the Horthern Pacific Railrced
Company, but in this I was mistakan;“2§ Ho roferrved to
‘the introduction of another measurs, 8. 1015, which ves
more ‘{n 1ine with the rallroad's jdess on extension. . Tho
compronise bill, Litchell reported, differed only slightly
from its original form. Thé main change proviﬁe&'%haﬁ-ihe
compeny would release contfol of its unoarsed land cmly,
these lands to be Gpen to scbtlement as provided bofore,.
William Uindom, Hinnecota Republican, defended ¢ho bill,
reminding the Sengtec that the circumstonces which bad
crigﬁnally.prampeea the grant had nod beén'glteraﬁ. In
econclugion ho asked,

Shall we saerificed all the great interasts to be , -
subgorved by the completion of this roal, to a sup-
-poged popular prejudice (which in fact dges pot -
oxist) ageinst land grante to rallroads
The next day debate on tho bill resumed, and a host of
minor emendments wers considered. Ono proposed by Frank
Eéreféfﬂ, 8 West Virginia Democrat, océagioneﬂ a sharp
dlscussion. It provided that as séan~as §herailfpaa had
fileé a map~of‘dafinize location of 1cé‘route, the lands

aé&&eent to such located line would be subjlect o tgxatipn

251bid., p. 2692.

01y14,, p. 2698, -Italics mine. This statement
is difricult to reconcilo with the Chic resolution men-
tioned above, and the increasing numbder of forfeiture
bills and remorials then before Congress. '
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by state and local govefnments.. With this and the other
accepted smendments, the. Senate pasned the blll and sent
it to-the,ﬂbnse.av

The 3enate extension proposal 4id not come béfore
the House. until- the next. session, aﬁa then only oa llarehl,
the day prior to adjournment.  Willlam W, Rieo, NRepublican
of I‘aspachusettis, made a last ninute effort to get the
Tules susponfied to mske possible the consideration of the
billl. By a vote of 133 yeas to 104 nays the House failéd
to give the two~thirds msjority needed, and the exﬁension
attempt therseby eollapsed.aa Extension bills made's Tinal
appearance during the next.Congress, at whieh time they
d1d not even receive consideration,2?

During the years in which the Horthern Pacific was
gesking &g oxtension of its charter timg limitations, Cong-.
ress was uﬁdergoing a ¢hange of gt%ﬂﬁnﬁé. This was particuw~-
larly true.of the Fouse of Representatives, which had twice.
Tailed té approve Senate action on extension bills. -The
House also led in the forfeiture attempt; a pair of bills
introduced in the forty-fourth Congress indicated its early

271vid., p. 2736,

aaﬁeeoga, Qsth Congress, 3rd Sess., Pe 2259;

zg“ea Record, 46th Cong., 1st Sess., bills S, 82,
p. 3é; S. 264, p. 128, H, Ros 74, ps 606; also Record,

46th Cong., 2nd Sess., H, E. 6160, Pe- 31?3 and § B2,
P. 2587,
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aggIBSaiveness.so The.néxt bongress marked the appesrances
of forfeiture messures in both houses. A Semate blll,

8. 147, insbructing the Seeoretary ol the Interior to de-.
claré forfeitures in certain eases, was killed in Committee
during the first gession.31 The .House experienced some-
similar actbivity. Oh January 14, and asgain on February 5,
1878, House bills wera introduced which would have forfolted
" portions of the Hortiern Paeific graﬂt.sz The second of
these measures, H. R, 3066, was réferrad to the House
Committee on the Pacific Railroad which considersad it,

On April 17, the Committee reported a substitﬁte,
B. R. 4397, which provided. for an extension of time for -
the railroad, rather than a possible forfeiture proe&e&ing,SS’
In a report accompanying the substitute vill, a majority
of the committee found thai'"furthar time must be granted, .
or this great enterprise, as at present organized, must

be abandona&".34 Everything considered, they concluded

30gee Record, 44th Cong., lst Sess., H. R, 1552,
D. 598; H. R, 3134, p. 2458; both bills sought to restore
to the public domain certalan lsnd in Washington territory,
but no action was taken on either of them. '

3lgenate Journal {Washington: Covernment Printing
0ffice),-45thieong., 1st Sess., p. 36.

32house Journel (Washington: Government Printing
- 0ffice), 45th Cong., 2nd Sess., pp. 185, 365,

3§Recdr&, 45th Cong., ané ﬁess., p. 2617.

_— 34§ouse Re orta, éﬁiﬁ cong;, énﬁ SBSS.;‘VOI. I.,
Ko. 120’ P.v 1~¢
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The' cormittee are of the.opinion thdt a due
regard to the interests of these Territcries,

" and of the hdrdy picneers wilo havé séttled them, -
demands liberal action On the part of Congress
to complete this road, to which, in & meascure,
$he public £aith was Dleagea* ¢hat the lands
originnlly granted for it are held, as it were,’
in trust for the benefit of those settlers; and
that, .even if, striotisaiml Jlurlis, advantage
might be taeken of the failure to meet the
requirenents of the charter in point of time,

~8till, good poliey, if not good falth, requires
the waiver of that advantage and a r@asanahla
extension of time ¢o secure gge acoomplishment
of this great national work,

The expiration of -the grant nearly a year before, the
Committee evidently agreed, should elicit patient generosity
and not Gbngressional‘vin&ictiveness, L minority of the
Committeo 41d not agres with such a poliey, stating that
they

oppesed the passage of the bill for a renewal

of the grant of lands made dy it, vhich s im

substance and principle a new grant, to which

we are opposed. Such gran%a_are not now

varranted by the public Interest, gn&‘are

condemned by the public judgment.®
The louse failed to take any aection oﬁ the substitute, or
on another propossl made during the following session by
Delegate Orange Jacobs of Washington Territory. Jacobis
dill, intreduced Pebruary 13, 1879, feclared forfeit all
unearned lands of iha Northern Pacifie upon its fallure

o copstruct one hundred miles of its main line, and

55Ibiﬁ,,-p, 2,
361b1d0$_p. 4.
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twenty-five of its branch, within s yesr after the passage
of the resolution. |

~ The next Congress, 1879-1881, was almost barren of
forfeiture activity, only one bill of that ecategory being
recorded.®? The numercus forfeiture resclutions of the
forty-seventh Congress, therefore, mewk the begimning of a
new peried., For, from 1882 onwerd, the pressure wes never
reduced until the pmsssage of s generasl forfelture act. In
that year, one fouse bill and two joint resclutions were
introduced in the lower chamber, Ifach provided for the
- restoration of certain Northern Pacific lands becuuse of a
breach of the conditions of the original charter.5®

On Jenuary 9, in the Senate, and a week later in

the House, resclutions wers approved directing the Secretary
of the Interior to inform the respsective houses as to any
sral Land UfTice
declaring the Horthern Peeific land grant lapsed. The
Interior Seoretary was directed to furnish the text of a

declslion of the Commission of the Ow

deglision by Carl Schurz, former Seeretary, overruling that
decision and restoring lands to the company without Cone
gressional consideration,”® The reply of H. C. iioFarland,

%4 .
Houge Journal
p. 234, -

Bpouse Journal, 47th Cong., lst Sess., See i, R.
2490, p. 230; 7, R. Res. 264 and H, R, Res. 285, p. 1720.

%%ecord, 47th Cong., lst Sess., pp. 268, 423.

s 406th Cong., lst Sess,, H, R, 1759,
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:Geﬁ@ral Land Office éomﬁissionér,'is-afcléar preséntaéibn
of the legal considerations involved in, any contemplated
forfeiture procecdinz. He first stated that no Secretary
of the Interior had reversed any decision of the land Office.
Commissioner in relatlon to the lapse of the grant. The
position of the Gemeral Land Office, licFarland explained,
was. expressed in a lstter by its Commissioner of October 12,
1877, to tha‘lanﬁ cffice at Bczaman, liontana Territory.
‘The Bozeman agent hed inguired as to-whether the grant to
the railroad had lapsed.: The Commissioner in his answer
pointed out that by the terms of the grant the expiration
date was July 4 of that year, but warned thaf this 4id not
necesearily mean the grant had lapsed. ©e explained,
The Supreme Court of .the United States...in
the case of Schulenberg et al. vs. Harriman
announced that the provision for reversion
condition subsaquent and cannot operate until a
" 8eclaration of forfelture, sither by some judicial
proceeding authorized by lew, or by lezislatlve
asserbion of ownership on the part of the
government has been made.
This office, therefore, has no. power to
enforce a forfeiture of the grant, or restors
the lands, and until action of the above
character is taken, the lands will ggntinne in
their present state of reservation.
The position of Carl Schurz as to the lapsing of the grant.
was contained in his letter of dJune 11, 1879, to the Ceneral
Land O0ffice. Schurz held that the company's time had not

expired at that dste. By his intérpretaticn, the ektension‘

e Executive Documents (Washington: Government
Erinting ce), 47th Co Cong. , -1st sess., Vol. 2, Wo. 64, p. 3.
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‘act of 1866 had not Tepealed. the aect of 1866. Therefore,
he reasgdned, since the asct of 1868 set 1877 aé the date .for
completion of the road and the act of 1866 extended the
1imit two years, the, aotual expiration date was July 4,
1879, plus the one year's grace provided in the charter
act. 4t

1

The effect of the decision in Schulenberg vs Harri- .
man was to make forfeiture a positive action on the part of
the governmént. Since the-adt of 1864 had no forfeiture
¢louse providing for sutomatic .reversion upon breasch’ of
condition, the railroad's interest in the grant lands re=--
mained secure unless such action was instituted by Congress.
through legislation or court procedure. The interest whioch
the reilroad had in the lands wae also defined. in that
case-~cne of the most éignifieant in land grant history.
The court held grants sueh as that of the Horthern Pacific -
to be in prassenti, 1.8., importing an immediate transfer
of prOpeity and title from tie gcvérnment to the reilroad
company, subject to conditions mentioned in the charter.4®
Stated simply, Congress would have to act 1f 1t desired

to restore to the pubdlie domain eny of the lands granted

. ﬁlIbid., pp. 5-6. Compare.this»interpretation tb
that on p. 62, above.

42 -~ : ¥, g ™4 . . ‘

Schulenberg ot al. vs Harriman, United States

Supreme Court Reports (Hewark: The‘iawyérs‘ﬁooperative
Publish 1

ing Company, 1885), Vols. 86-89, p. 551,
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in 1864 or 1870. The faoct that the company hsd not met the
conditiens of the cahrter was imsufficient to causs Tever-
slon.

The House Committee on the Judlelary, studying the
problem of the Mortheem Facific grant and possidle Com~
gressional poliey, reported thelir conclusions on June 6,
}.862.‘3 The majority reported that the time for comple-
tiom had by then unquestionsbly expired. Seotions eight
and nine of the origimal act, they found, stated the
conditions of the grant, Taken together, these seotians
vested "in the company an estate upon conditions subse-
qmat.“ The majority felt that seotlion nine was enacted
to modily and defins seotion eight, and by that limitation
"the sole right which remains in the Unitoed States et the
present time 1s the right, "by its Congress, to do any and
all acts which may be needful and necessary to insuxre the
speedy completion of the rosd.""*® In conclusion, those
menmbers of the committes could “sonceive of no legi#laﬁ’im
which would hasten the completiom of the road, and therefore

, Part 2, p. 2. For an explanation of these
mm m 1}. 32, abdbove,
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A minority of seven of the fifteen members of the

Judiciary Committee disagreed. They asserted

that the power to declare an abgolute forfeiture
~ of this land grant is in Congress, and that the
. question of the poliocy of action to that end '
should be considered and be decided after a
*eareful examination of cxistingvconditionS'aa .
well as past transsotions... %

Bembcratig Representative Jumes P. Knott of Kentuocky £iled

!

a supplemental report in which the other minoriéy members
concurrad. Using Tigures aupplied by tha Auditor of Rail-
reaé Aeeounts, he estimated that the value of the land
grant exccedaed 3108,000,090 and the cost of construetion
exceeded $67,000,000. This left the railroed a surplus of
$41,000,000 plus, over and above the cost of construction.
Enott noted that even the figures of the President of the
Horthern Pacific anticipated a gurplus of %16.b§9,600.
Taking cognizance of these figures, Knott and the othera
asupposed

that all that could be asked of the government

in the exercise of the most prodigal generosity

would be & sufficient amount of lands to enable

the company to construct its road without costing

it a single doller of its own money, and...it

has occurred to them that 1t misght be to the

interest of the people of the United States

generally to look saaewhat after that surplus,
whatever it may be. ‘

47Ibia. Part 2, p. 2.. The minority members were
Democrets Nathaniel J. Hammond, Georgia; David B. Culbertson,
Taxzas; James P, Knott, Kentucky, Vannoy H, lianning, kissis-.
sippi~ Richard W. Townshena Illincis; and Republican Lewis
E. Payson, Illinois* K. 4, m0001d, Iowa.

4871p1a., p. 10.
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They therefors proposed a resclution deeclaring forfelt
thoee Horthern Paeific lands moi patented dy July 1, 1882,
by reason of a breach of conditlons upon which the grant
Representative Holman ineorporated the forfeiture

sentiment in another of his resolutions during the opening
session of the forty-sighth Waa, 16831884, As
a&apm on ery 21, 1884, it held

That in the Judgment of this House all the publle

lands heretofore granted to States and mmatim

- %0 814 in the oonstrustion of railroals, so far

athummmnwmwhﬁﬁtmw

reason of the nmunm the conditions

on whieh the grants were . ought %o be 4o~

elared forfeited %o the m States and re-

stored to the pablie domain.® o
To erysstallize this stated policy into astiosm, a plethors
of forfeiture bills were introdueed during that Congress,
along with petitions end memorials from the various states
and from privats organizations.’® The Bouse Committes on
Publis Lands, on April 11, 1884, reported out a messure,
H, R. 6034, as e substitute for varicus forfeiture pro~
pml&;& To expliain its panzum in rcmﬁ $0 the proposed

——

y OcBey SODAY ist Sess.; S. 87, p. 14,
889, De asﬁ 'Sess.; H, R.
3» a& mﬁ He K, 5@19 Do xst mentioned

kiii was designed o put m eseat m' :ri.ns upon the
eompany and aiao to subjeot the graent lsads to tazatiom,

i J mh m” 1“ 3‘.”!’ Vﬁig 5’
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9111, "it reéported that after a stu&y of the original charter

They ere satisfied that the grant was one dn

preesenti upon condition subsequent; that by

breach of such condition the grant, along the

entire line so far as it was incompleted on

the 4th day of July, 1879, is, and has been

since thet date, subject to forfeiture, and

that Jjustice to the United States and her

citizens now reguire that a forfeiture and

restoration of ¢thke lands to the public domain

should be declared by act of Oangress.53
The CQmmittee refuted one by one the various abjections
which haa ‘been made to sueh an action by Congress. Some
had prcfessed that chgress, afﬁer autharizing the bond
1ssue by ﬁhe company, would hurt the interests of the
bondholﬁers by a farfeiture aet.- Thers was no validity
to such;an agsertion, the Gommittea fcund, for the company
never had an absolute fee title to its lands. Furthermors,
it eantinnad, the gcvernmsnt had no concern in such a
' matber for "the mortzagee took with his eyes open™. 53 The
company hed also objected that the govermment had not
carried out all its oblizaticns undsr the charteriag act.,
For instance, it alleged that the government had failed to
survey the granted lgnds rapldly enough for the purposes of
the railroad. The Committee denied this also, replying
that the government had surveyed as rapidly as practieable

under the ciroumstanceq. For those who maintained that

521bid., p. 1.
531pid., p. 9.
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inaction on the part of thé government constituted g
waiver of its right to forfeit, the Committes concluded.
thaet "silence cannot be construed into a waiver of a ureach
of condition".% i minority of the Public Lands Cormittee
subzitted an accompanying report. ‘jhile agreeing with the
reagoning of the rest, they conéluded that the more just
and expedlent course of ection by Congress would be e
ferfeiture limited to.the still uncompleted portion of the
railrcad'in Washington Territory. They sugg&sbed also ths
rapid completion of gurveyihg of the grant with a ﬁiéw
tovard en eerly final adjustment,50

Cnly one Korthern Pacifie forfelture measure Ocw
casioped debate during the forty-eighth Congress. It was
introduced on 4April 14, 1884, and on the seventeenth James
H. Slater, Oregon Demoerst, had the rules suséen&ad_in
order to bring his bill, S. 2036, before the Senate.°®. EHe
made an extended speech justifying the adoption of a fore
felture policy by Congress. Slater pointed out that
vetween the years 1861 and 1874 approximately 190,000,000
acregs of public 1land hed been granted for interral im- |
provement purposes, and mearly 160,000,000 acres of that

had gone to private corporations., Turning his attention

S41vi4., p. 16.
991p1d., p. 27.
56Record, 48th Oong., 1st Sess., pp. 2019, 3044.
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‘to the Worthern ?aeific grant, he explained that its grant
", ..was by far. the most veluable grént;ever‘ma&e'tolany.
'cdfporatibﬁ”.sv Slater then sought to expiain'the attitude
which Congress should adopt in its treatment of the Hoxrthern.
Pacific. . "This company is not entitled to 1enien¢y...”53,
. he mainteined, because of its past record. The Oregon
Senator then cited examples of the company's land poliecy to
bear. out his position. The company, he asserted, hed
aﬁvertiséd-its lands for sale at $2.60 an acre; vubt,. since
.. the road's completion, it had consistently raised the‘actual
ﬁrioe to $4.50, and even up to $15, an acre. The bill was
then referred to the Committes on Public Lends which re-
ported it out June 26, with its report. The resolution,
the Committee reported, proposed to forfeit Horthern
Pacific lands elong nearly 400 miles of its uncompleted
line, about 10,000,000 acres in all. The Committee bad
postulated two cuestions in its eénaider&tign of the
measure, and it answered each affirmatively. Did Congress
have the power to declare a forfeiture, and if so, 4id
sound policy require the exercise of that power?99 Despite

ﬁhe favorable raport,.nO‘furtherJaction'was taken on the

571bid., p. 3047.
581via., p. 3048.

.sqggggggﬂﬁe orts, 48th Cong., lst Sess., Vol. 7,
Ho * 804.
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" propossl. -
. Torfeiture bills continued to receive atténtion
in Congress during its next meetinzg in 1886-1887. Adding
t6 the nupber of measures;whiﬁh fell into the zeneral -
‘category of anti»laﬁd grant were.a new group which sought
%0 shiit the burden of surveying costs from the goveramend
to the Iorthern Facific. Hone of these was acted upon,
hovever.50 llost of the proposed forfeiture and restoration
‘bills never got beyond committee consideration, but one
Scnate neasure vas nesrly enacted into law,. 61

The Jenate Publio Lends Committee, on April 19,
1886, reported S. 2172 as a auﬁétibute for another for-
feiture proposal, 8.165.53 The substitute provided for
the forfeiture of lands along the 214 miles 6f incompleted'
iine from ﬁéilula, washington Territory? to Portland, en'
the Columbia River. On lay 27, Joseph N. Dolpk, Republican
of Oregon, brought the bill before the Senate. Republican
Charles H. Van Wyck of Uebraska immedistely proposed an '

amendment which would have forfeited all the lands coterminus

6086Q<ﬁbuse Journal, 49¢h Cong., 1lst Sess., the
following bills; L. Li. 456, p. 159; H. &, 3752, pp. 342,
895; H. R, 6667, pp. 895, 1306,

61 : ' '
For the short-lived measures see Sgnate Journal, .
49th Cong., 1lst fese., S5..68, pp..49, 575 and &, 1172, p.
193. The liouse resolutions are noteé in House dJournal, 49th
cengo, lst SGSB. See He Rc 14’7, PDe 144:, EEOQ; H, K. 2891’ .
P. 291; H. B, 4223, p. 404,

62Record, 49th Cong., lst Sess., p. 5598,
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with the seotlons of the roed unoomplested on July 4, 1879.
Cenator Seorge F. Edrmunds, Vermont Fepubllcan, sug;ested
that he withdraw bhis amendment, for without it the bill
would readily pass, and the forfeiture of the 214 miles
would be secured at least. Van Wyck relterated that to do
80 noéld merely be a recognition on the part of Congress
that 1t waa then satisfied with the status of ihe Northern
Paclific grant. e noted

‘...that there 1s no ons from the.ﬁortharn Faoifie

Railroad Cempany who 28ks up to keep our hands

off this plece of ground from Wallula to Port-

land. They want Conzress %o do it this way, so

et B e o
Ven Wyok did withdraw his amendment, however, when Democrat
James B, Beek of Kentucky offered a proviso stipulating
that the United States was not walving its rizht to for-
feit Horthern FPacifie grant lands, and it was accepted.

On the following day Van ¥%yck had a new amendment
tuo the proposed bill, this time providing for the fore
felture of lands coterminus with uneompleted portioms of
the main line and dbranch as of the date of this aet. This
would have made possidble the fo:felture of lands along
seventy-rive additional miles, on the Casmade braneh, 84

Debate on the first and second of June was largely taken

631v14., p. 4989,
641p14., p. 5017,



up by Dolph, urginz the pessage of the bill. ¥ilkinson
Call, a Florida lemoorat, managed to register a rrotest
azalnst the proposed legislation, decrying the nlecemeal
approach and exrlainins that ths people of the country
denanded and deserved a final settlement of the question.
Cn June 11, the bill was agaln subjected to a2 long dls-
cussion but the emphasis was now shifted more to the legal .
congideration involved., After Senator James Z. George,
Demoorat of illsslssippi, had expressed his views on the
subjeot, oconcentrating on the difference between the value
of the grant and the actual cost of the railroad, Sherman
of Ohio took the floor. ~Asserting that the goverhment had
done nothing in the matter of forfeiting sinece July 4,
16879, he questioned whether the courts would uphold a
forfelture at the present time.ﬁﬁ vemocrat James L. Fustis,
Louisiana, immediately rose to disputs the polnt, asserting
that if the United States had the right to forfeit on
July 5, 1879, then that right stlll existed. <Call then
ended the day's debate with an appeal to the gentlemen of
the upper chamber,

The question is, shall Wwe to the ruln of the

reople of the nited States create and econtinue

a monopoly of lend of the United Ctates the

like of which has never axlisted in the history

of the world and vest in a few Iindividusls by
the direet action of Conzress an accunulation

651p14., p. 5558.
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"wealth in the shape of a perpetual right of
| gziggf?? ggon the ssttlers upon the public
Call ended his speech by expressing the desire that hig
colleagues might give the railroad all the lands it wanted
but asked that they not forfeit this imsignificant portion
+0 make a pretense of satisfying ihe.popular demand. On
June 15, by a vote of 24 to 18, the second Van Wyck amend. .
ment was accopted, ZXustis then proposed another embodying.
‘the same provisions as thet Wwithdrawn by the Hebraskan.

After a spirited debéte,.tﬁis amendment was rejected.S?

A
final améndment by Van Wyck, which repealed the provision
of the act of 1864 ekempting_tﬁé railroad's right of way
from taxation, was accepted, and S. 2172 was then passed,

42-1, bj the Senate.sa

by

861pid., p. 5563.

671bi4., p. 5715. The leadership of the Democrsts in
the Senate in the forfeiture battle is shown by the vobe
distribution on the Van Wyck amendment, . The Democrats .
voted sixteen to three in favor of the proposal. -Repudblicans
voted eight and fourteen, respectively, agalnst the amend-
ment. On the Eustis aemendment which was more stringsnt in
its forfeiture implleations, only eleven Democrats joined
Van Wyck in Pavoring the proviso. Zight Democrats and
twenty~-three Repudblicans successfully. combined to defeat
the Bustis anendment. £Llso gignificant is the breskdown
of the older sectional voting pattern. On the Van. Wyck
amendment, the western Senators voted nine to sight in
its favor, butthis includes four votes from Texas and
Arkensas.. Cp the Fustis amepndment, all the Democratic
votas east in support wers from Southern states--Xentucky,
Arkansas, Hissouri, Texas, Louisiana, ilesissippi, Ten-
nessee, and liaryland.

681bsd., p. 5719.



" On July 26, the House proéeedeﬁ to considar the
Senate bdill, es reported from its Public Lands Committee.
Thet Committee had gubstituted for the Senate approved -
version & bill identical to the amshdad'version as propoged
by SBenstor Bustis. William T. Prica,'W1sconsin Republican,
spoke for the Senmate versicn of the forfeiture bill, but
Demoorat Barclay Hemley, Californiam, Republican Lewis I,
Payson;-Illigéis, and Demoerat Charles S. Voorhees, Uash-
ingtoh. Territory, ably supported the Lustis version. The
latter vas passed the following day, 187 ayes to 4? nays,
and a coﬁfarence commi%tae vias. appointed to settle;ﬁhe
‘Senate-ilouse differences.sg The conference cemmittee did
not report until the following session, and then it de-
91ared’£hat no. agreement could. be reached to reconcile the
differcnces between the respective House and Senate.
measures.’0 ' :‘

Despite the passage of forfeiture bills by each

house during 1886, final action seemed no nesrer than vefore

€91nia., pp. 7613, 1651. The forty—sevan negative
votes cast against the House forfeiturc dill reflect the
Damocratic support of that policy on the ons hand, and they
also reflect the almost complete reversal in atﬁitude enong .
the western legislators. Only nine Demoerats votsd against
the bill and some of those may have besn menbers of the.
group vhich desired a moré comprehencsive forfeiture measure.
Hearly all thirty-eight Republican votos came from the
northesst. Only four wesbtern votes, all Hepubllicsn, were.
cast against forfeiture. JIbid., p. 7613,

7ORecord, 49th Cong., 2nd Sess., p. 1717.
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when the Tiftieth Congress convened in 1888. The degenera-
tion of debate merely emphasized the aprarent insbility of
Congress to take definlite sction in regard to the Iorthern
Peelific lands, Un Zugust 30 of that year, snother forfeit-
ure »ill, &, 3504, was Iintroduced; and, on September 24 it
ceme before the “enate.’t Preston H. Ylumb, Kansas
Tiepuhliean, 1led off the discursicn with & prolonged defense
of the Lepublicen party. On a purely politicsl plans, he
rejected the churges nade by some mombers that the Fepubli-
can party was the land gront party. In its defence, he
aceused the Democrats of insfiiciency &nd corruption in
its nensgerent of what had been a systematized lend grant
poliecy under the Lepublicans. 4 week later, James H,
Berry, . Trkansas Democrat, replied to these charges iIn a
gspeaeech which teached the nadir of the forfeiture controveray.
He eloquently proeclaimed that "the Democratic party was
orzanized to defend the poor...and 1£ hes always becn the
champion...of those who are compelled to labor for their
daily breed”,”’® Continuing, he alleged that

The oardinal principle of ithe lspublican partye..
is thet 1t 1s the duty of the Government to force
by law and by the strong hand of power from the
eonsumers of this country a large donstion of

money to support in luxury and idleness...a
sompnratively few manufacturers... .73

"lpecord, 50th Cong., 1t Jess., pp. 8086, S676.
72In1d., p. 9056.
731b1d., p. 9038.



Ho further setion was trken by the “ensbta on the kill,

The Yeusre Commlitee on Tublic Tands reported; on
September 28, 1243, a substitubte {or several other for-
felture prapcsals.74 Like the L1ill passed In the previcus
zession, I, . 2151 provided for the forfeliture of all
lands unearnad by the Sorthurm Facifie on July 4, 1879.
without debate, the rosolution was possed the same day by
the House. As the reporting committes had aflirmed in its
report on the bLill, =zince ths railroad had completed only
530,5 miles of road at thalt Jdate, ths remainder, or 1754.8
miles of road, would come under tae provisions of this
v111.7% The louse bill 414 not oome up in the lenate until
the next session, and when 1l cane up on the calendar it
was passed over, thereby sealing its fate.7S

The advent of the fifhy«first Congreas marks the
close of tne forfeiturs period. The customary number of
forfeiture propositions made thelr appsarance in both

houses,”? but the report of Lhe llouse rublic Lands Comnittes

Py, an Fer ot |
Ibid., p. 8968. For other bills see House Journe
50th Cong., 1st 8ess., . H. 1313, p. 189; ﬁ;_ﬁ?‘iﬂﬁﬁj‘%%ﬂz'
182 ¥, T, 17865, p», 2143 7', R. 2000, p. 228; -and 4. R.

4432, p. 340,

Lasn 7S5iouge .eports, 50th Cong., 1st 3es:., Tel. 5, No.
g : / .

. Vaﬁeeerd, 50th Cong., 2nd Sess., g.’";

775ee Racord, S5lst Conz., let Sess., pLe2BBRiowing
resolutions i{ntended to forfeit portions of the Horthern .
Pacific grant; S. 64 and S, 65, pp. $7-98; S. 4437, p. 10,554;
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on 6ne bill, H. B. 8919, indicated that that body was .now
ready to accept the Sennte's restricted forfelture policg.
The committee conceived of thres possible metheds of |
forfeiturse. The government could seek-forfei#ure of the
entife gront Wharerthere was not & full performance by the
company under its charter. It could forfeit all land .
oppogite the rozd which was built after the expiration ,
date of the charter. Finally, the government cculd cause
forfeiture of lands coterminus with thestill unconstructed
portion of the road, an estinnted 3,425,000 acres. The .
Tlouse Committee proposed H. R. 8919 to carry out the
latter method.”®

The passage of a forfeiture aet, when it came, was
a weak pallistive to men like Molman of Indjiana who had
strugsled for so long to secure a law which would restore
appreciable portions of the railroad grants to the publie
domain. On September 29, 1890, the president signed into
law the results of two decades of forfeiture agltation, a
general forrfeiture statute. Congress, having faeiled in the
atterpt to forfeit particular grants like that of the
Northern Pacific, at last reconciled 1tself to a géneral
forfeiture. Thus tho speclal considerations and problems.
invniveﬁ in each grant were simply lumped together for the '

purpose of securing some férm of finai angver to the

78House Reports, 518t Cong., 15t Sess., Vol. 4,
Ho. 1172,
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perplexing forfeiture question.. The emacted bvill provided
that '

A1) Yands heretofore granted to any State or to

any corporation to ald in the construction of a

- rallroad opposite to and coterminus with portions
of any such railroad not now completed, and in
" operation, for the construction or benefit of

whieh such lands were granted...VQ ‘
were forfeited to the Hnited otates, but such forfeitnre
was got to include the r;ghts of way or station grounﬁs
of the railroad. Séetion twc'af the act set up prbtectibn
~Por the rights and interests of aatu&l sattlers upon such
forfeited lands, For a few EOIG years forfeiture bills
directed specifically toward tha Horthern Pacifie lands
were introduced in Congress, but nome was passed.80 ;

The yerr 1890 ended one phase of lané grant‘history.-

Remorseful Congressmen, anxious to mitigate the effects
of the often hasty land grant legislation of the 1860's,
réserted to forfeiturs in a belated ettempt to sppease
public sentiment. Though unable to enaot any legislation
applying directly to the Horth@rn‘?acirig,'éongﬁess
managed by the act of 1880 to réstore over>3,006,000 acres
to the dwindling nublic domaln from the more than

40,000,000 originally granted that company.

795tatutes, Vol. 26, p. 496, September 29, 1890.

80gome bills were acted upon, hovever. See, €.z.,
Record, 52nd Cong., 1lst 2ess., p. 5125. :
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Yet, oven before the enactment of the general for-
folture b1l smettled that question, a new problem, more
vexatious than 1ts nredecensor, was attracting Congreszional
attention. Thet vnrehlem was centered upson the final ad-

Justment of the Torthern Facifie zrants.




CHAPTIR ¥
FTED PIZAY ADIDCREDR OF THR RORGTERE PACIFPIC LAUD &aPs

Thoe Congrossicnol obScrpt S0 adjuet tho Herthorn
Pacifie gronte begeon vhoz that body comnetoed o statuto in
1237 whieh provided

That tho Sooretary of £ho Intorior bo, and o
horeby authsrisel and @irpeted So irsadictely

ad fjuet, in cecordence with tho deciscicns of the
Supremn Court, egeh of tho roilrecd prombs rmde

by CongroSSece o
Another soction of thal aot authorized tho iAttornoy Cenoral
0 prosoento, ia the ovent such actich GO0 aocescory $o tho
adjustnont procoduro. Tho {ntepoat of Lonaxoss in possing
bu@h.aﬂmomaaﬂc wae to nakleve o final soltlecont with tko
woilreods. Tho noeossily fop edjuotoont grev out of tho
provicionc of bBho granting gotc of 1884 end 1678. Tho aet
of July 2, 1864, had providod Sha¢ trho Hepthowrm facifie
tight indocnify %o loomen in Sho pricary 1imits of ¢he
grant 2¥os an indesnlity bolt tom milos voyend t¢ho placs
1ini%g, im any of i cbatop oF Corrpitorics whiceh She line
¢ravorsel. Such logsoes could arise cither £ron homosteod
o7 prosmptlion claime within tho place limde, or by virsuo
of &he cimoral moturo of lend «i¢hin Shose limito. [‘oroover,
¥y tho provisiono of the cob, infomity could v 6iloirmnd by

Qﬁ@?ﬁ%@ﬂ ghe United G {(Zoohingtont
CovornTeRt . rint 9.83{5 i‘ @GTK ° m, s. %ﬂhé Boreafbar
abbroviatod te CRakubon.
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the Horthern Pacific on any such losses which had ocourred
prior to July 2, 1864, or subsequent to that date up to the
time that the road was definitely located.2

The resolution of Kay 31, 1870, established a second
indernity belt for the compsny %o maske up losses sustalinsd
in the prirary limits, subsequent to July 2, 1864, because
of hemestead or presmrtion of place lands., Losses of a
mineral character were excepted, however, and these were %o
be made up only in the territories within fifty miles of
the line.3 All losses suatained under the provision of
this ect were to be made up in the states or territories
where they occurred. CSince the railroad received only
ofd-nunbered sections, the limits set by the two acts es-
tablished the following pattern. Throush the states the
company received a forty mile wide belt as its prinmary
grant, and two ten mile lndermity strips were added to
make the total width eighty miles., Through the territories,
Washington, ‘ontana, Idaho, and Dakota, the original limits
were elghty miles broad, and the two Indemnity limits ex-
tended this to one hundred miles. As the act of 1870
provided that the mineral indemnity selection privilege
rmust be exercised within a fifty mile limit of the road,
the second indemnity limits in the Territorles, which lay

2see P. , above, section three,

Sggatutes, Vol. 16, p. 378, 379.
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between fifty and sixty miles from the lins, were unavail-
able for such selection. The significance of this last
provision will be seen when the Northern Pacific and the
government began their long struggle over the adjustment.

N One further aspect of the procedure followed by the
roed in the‘procuring of its grant lands merits explana-
tion. The original practice followed by the company and the
‘government had been for the latter to make a withdrawal
of all the granﬁ lands as soon as the route of the railroad
“had bsen. definitely established. The lands were then sure
veyed as rapidly as possible by the government and the
railroad could immediately receive patents for the odd sec-
tions within the primary limits. . As deficiencies in the
place limit were uncovered, the Northern Pacific made
lieu selections within the appropriate adjacent indemnity
limits. The &1fficu1t1és which later presented themselves
developed when the company found that insufficient lands
remained in the indemnity 1imits to make up for losses
sustained in place. The company, assuming that the o;igiw
nal grants had guaranteed an aggregate guantity of lands,
sought indemnification for their loss.

During the 1890's three laws were passed by Congress
which related to the problem of adjustment. The first,
approved February 26, 1895, provided in part,

That the Secretary of the Interior...cause all
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lands within the land districts hereafter named

in the States of Montena and Idaho within the

land grant and indemnity land grant limits of

the Northern Facific Rallroad Company...to be

examined and classified...with speelal reference

§§n§§?3?1?2:a1 or nonmineral character of such
After the classification, the act stated, eny lands claimed
by the Northern Pacific and found to be mineral would bd
rejected and disallowed. The purpose of this mineral _
classification bill was $o help clarify the status of the
- lands embraced by the Northern Pacific grant. On July 1,
1898, a section was added to an appropriation bill which
apprlied tc company lands held by settlers, prior to January -
1, 1888, in either place or indemnity 1imits. Where set-
tleors held such lands, the Northern Pacific might replace
such losses by lieu nonmineral'salections "not valuable
for stone, iron, or 3051”5 in any state or territory thréugh
which the grant extended. By its action, Congress thus
made easier the possibllities of indemnification. The act
eliminated the earlier restriction which allowed indesmi-
fication only in the state or territory where the loss
occurred; and it also extended until 1898 the period in.which
losses to settlers would be subject. to recovery. ‘éhe last
" of the trio of acts was one enacted on March 2, 1898, which

established the ¥t, Rainler Hational Park. Singe the

43tatutes, Vol. 28, p. 663.

Ystatutes, Vol. 30, pp. 597, 820.
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government withdrew lends within the limits. of ‘the Northern
Pacific grant in order to creat®the park, it thereby
authorized the company to select an equal quantity of
nonminersl publie lands.® These sélections could be made
from any available public lands in the states and terri-
tories traversed by the railroad.

It was a similar withdrawal of lands by the govern-
ment for the purpose of creating a forest reserve which -
led to the eventualkadjnstment of the Northern Pacific
grant. In the process of adjustment, the respective cases
for the railroad and the government ﬁere~presentea first
to the Supreme Court, then to a special jJoint Congressional
comnittee, and finally to another court case and settlement,
On January 29, 1904, under the direction aﬁd aufhority of
the Secretary of the Interior and the President of the
United States, the Commissioner of the Gemeral Land Office
withdrew from entry, sale, or any other forms of ‘disposal
specified lends within the first indemnity limits of the
Northern Paciflc.? Ths lands so withdrawn were located in

Montana, and were subsequently made a part of the Galletin

Sstatutes, Vol. 30, pp. 993, 994.

. ?zgg‘ﬁorthern‘gagiric Land Grantg. Hearings before
. the Joint Congressional Committee on the investigation of
the Horthern Pacific Land Grants (Washington: Government
Printing Office, 1928}, Part 9, p. 5102. Hereafter cited
as The Northern Pacific lLand Grants. Hearings.
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Hational Forest. At the time of the withdrawal, the Horthe
ern Pacifie had not filed an indemnity selection list on
any ©f the lands therein. That the .withdrawal was therefore
valid on the part of the government was borne out by a
later deoision of the Interior Department which asserted:

~the right of a rallroad company does not attach

to any specific lands within the indemnity

limite of its grant until selection, notwith-

standing the loss on account of which indemnity

might be taken is ascertained to be largely In

axcess of gll the land subject to indemnity

selection. '
However, when the Horthern Pacific, om April 5, 1966, the.
date of the completion of the survey of the lands, did flle
an indemnity selection covering 5,881.76 aores of the
withdrawn lands, the list was asccepted in error by the
local land office, the General Land Cffice, and the Secre-
tary of the Interior respectively.g Patents were then
issued. to the company for those selsctions. Upon discoéary
of the error, the Interior Department demanded the return
of the patents but the Northern Pacific refused, stating
that their grant was deficient and they would not comply
with the request., Subsequently, the Justice Department

instituted a suit for the cancellation of the patent, and

8pecisions of the Department of the Interior end

General land Office in Cases Relating to the Public Land:
Washington: Government Printing Office), vol., 36, p. o4

Referred to hereafter as Land Deecisions.

‘u:

h: %
*

9The Horthern Pacific Land Grants. Nearings, Part
9, p. 5102, .
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the long process of adjustmsnﬁ was §egun;
- The case was tried in the lower Federal courts, upon .
an :agreed stipulation of. facts prepared in Washington which
recognized a deficiency in the zrant., The Circuit Court.
held in favor of the company. Judge Ross deliverad the

opinion of the court:, )

Under the land grant to the Korthern Pacific -
Railroad Company of July 2, 18684, on completion
of its road the company baoame vested with a
contract right to seleet nonmineral lieu lands

~ within the-indémnity-limits, and' the United
States conld not defeat such right by withdraw-
ing for possible inclusion in a national forest
reservation. any of the lands within those limits
subject to selection before their survey, prior
to whiszh tismc uwils» the praetice of the de-

parbment thi company was nov pormitted to riake
selections, 10

The Justice went on to point out that the original grants
maae to the harbhern Paeific, once accegtea by them, can-
stituted a contract from which neither party conld‘depart
except in the manner preseribed by law. Therefore, Ross

cencluded that the

propise of the government of indemnity lands in
lieu of what mizht be lost in the place limits
was an essential part of the contract between
the government end the Northerm FPacific Rail-
road Company for the building of the road it
did bulld, the compliance with whioh contract
on its part clearly precludes, in our opinien,
the government from subsequently taﬁ%ng such
land for other purposes of its own.

10ynited States vs Horthern ?acifie Railway Com
Federal Reporter (6%, Paul: West Pubilishin ng Co., 1920 »
Vol. 264, p. 898,

111p44., p. 909,
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" The United States appealed the ease to the Supreme
Court which heard it in 1921. Justice Van Devanter de~
livered the majority opinion in the case., He summarized
the facts in the case snd the obligations of the respsc-
tive parties. He recognized.the fact that insufficient
lands were available to make up the graﬁh, but noted that
the goveranment ‘
does not sdmit that the correct measure of the
grant is the aggregate area of all odd-numbered
sections within the primary or place limits, or
that any definite quantity of land wig granted
and guaranteed to the defendant... . :
The Supreme Court thereupon reversed the lower court ruling .
and remsnded the suit to the District Court with directions
"to accord the parties a reasonable opportunity, on a
further hearing, to supplement and perfecﬁ:tha showing
made in the presgsent record... 13
It was at this stage of the adjustment proceedings
that Congress bagan to take an active interest. During
the years which had elapsed sinee 1900, it had showed 1little

interest in the Northern Pacific land grants;l4 Cn December

13§nited States vs Hortherm Pacific Railway Compa
United States tes o Supremne preme Cours Reports, lawyers Edition: .
(Rochester: The Lawyers Gooperatlve’Publishing Co., 19224,
Book 85, pp. 825, 928. Decision rendered April 11, 1921.

1°Ib1ﬁ., p. 928,

lémxeeptions to thls lack of interest were a number
of relief acts for the benefit of actual settlers on the
Horthern Pacific lands. See Statutes, the following laws;
Vol.: 86, p. 647; Vol. 31, p. $50; vol. 34, p. 197 Vol, 36,
pe-739; Vol. 59, p. 946; Vol. 40, y. 120¢. Another souree.
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19, 1923, Williem Spry, Commissioner fo the General Iand
Office sent identical letters to the Forester of the
Department of Agriculture, to Britton & Oray, the law firm
representing the Northern Pacific, and to the Attorney
Ceneral.1® Spry remarked that his letter represented the
tentative conclusions reached 1n.€he pending adjustment
of the grants, made necessary by the Supreme Court decision
of April 11, 1921, He afvised the intefg;ted ggrties to
file their briefs within sixty days. Citing figures of the
Interior Department, Spry pointed out that the‘total,érea
of the primary limits of the grant under the acts of 1864
and 1870 was 43,998,881.04 acres.. On December 31, 192),.
_the grant was found to be deficient by 3,933,712.51 acres.1®
The reply of the Forester, January 12, 1824, set down

twenty-one disputed points:which served as the basis for the

of Conaressional interest revolved arcund the reorganization
of the rallroad in 1896 when it came under the control of.
Morgan & Co., and the later consolidation of the Northern
Pacifioc Railway Company and the Great Horthern which was
disrupted in 1904. For detalls of the reorganlzation of
1896, when the lorthern Pacific Railway Company bvecame
sucecgsor in interest to the older company, ses The Horthern
Paeific Land Orants., Hearings, Part 9, pp. 5235-5234.

For the story of the Northern Pecific~Great Horthern

merger under g holﬁigg co§pany,Tthesﬁorthern secgrities
Company, see Robert 1. Relgel, The Story of the Restern
~Railroaés (Hew York: The MacHillan Company, 1926), pp. 3il

et sag.

15The Northern Pecific lLand Crants., Hearings, Part
1_' p. 249 »

181pid., Part 1, p. 250.
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t

later joint committee's investigation.l? on February 12

the Secretary of Agriculture, Henry C. Wallace, and the
Becretary of the Imterior, Hubert Work, addressed s Jjoint
memorandum to H. J. Sinnott, Chairman of the House Committee
on;bhe'?ubllc Lands.la They informed Sinnott that pre~
liminary figures had indicated a deficiency in the Northern
Pacific¢ grants, and warned that if those figures were
acﬁaptéé as final, several million acres of national

foreat and;other’lénds might pass to the company. They
thereupon suggested that Congress make en imguiry into

the adjustment problem. The following day, Calvin Coolidgs,
President of the United States, also ad@ressgd a letier

to Stnnott.1? The president drisfly outliped his under-
standing of the case in question, and pointed out that at
no §1ms had there been é comprehensive review of the entire
transaction between the United States end the Horthern
Pacific. That review, he felt, was nowappropriate, and
suggested that the determination and settlement of the
adjustment be undertaken by Congress. Collidge concluded
his letter with a summary of seme of the guestions which

" had been raised by the Forester, and a justification of a

Congressional investigation.

171vsa., Part 1, p. 10.
181pid., Part 1, pp. 7-8.
19yp34,, Part 1, p. 93.
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The United States has granted levishly of

i%s public resources to aid the extension of
transportation facilities, and thereby the
economic development of tho Vestern Statos.
Mo question as $o the.wisdom ‘of that policy
‘{5 involved in this ismue. Ior is any
guestion involved as to the legal and moral
obligations of the Covernment to discharge

- in full the contractual oblizations which
is assumed for the acocomplishment of tho
pudblic benefits: That the legal and equitadble
claims of the grantesc should be fully weighed
and safeguarded goss without saying. But it
is still more imperative that the interest of
the 'public, both in the possession and con-
sopvation of valuable natural resources and
in the accomplisiment of: the purpose from
which the grant was made, be adequately pro-
gtected in an ¢uzaitedble settlement of this
queetien.

The positioen of the ﬁbrthern Popoific was aptly
atatad in the reply of Charles Dcnnelly, president of the
road, to the presidential letter,21 Donnelly outlined
the hﬁsﬁory of thg a@énshment-proceedings, pointing out
that the éavernmeneihed accépﬁeﬂ the road forty years
previously. The Northern Pacific presidené wend on ¢O
answer the charges made in tho Coolidge letter and to
assort that cgrtain equitable and noral considerations
_existed on the sido of the railroad. Donnelly alleged
Lhat the chartering of thé Horthern Paclfic could not.
be regarded as a purely private measure because it was &

post and military route and all people had the right of

2071pia., Part 1, pp. 95-96.

2lcherles Donnelly, The Faets About The Horthern
Pacific land Grant (St. Paul: 1: .1924).
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stock subscription. more§var, Donnelly asked that the
benéfits aceruinz to the government through the £2,.50
reserved section proviso be taken into account. s closed
his argunents by sayiaz that:

- The. ameriocan people like fair pley; and even
in a time of seething excitemont like the present
they will recoil from what is unfair, or from
what savors of repudiation.22
Hearings were then held by the House and Senate
Public lLands Committee from March to May, 1924.2% The
results of the hearings were embodied in reports of the
two committess on May 5 and April 24.24 Both Committees
agreed that the question of aﬁjustﬁent deserved the scruti-
ny of Congress,’and;to that end ihey proﬁosed a jéint !
resolution to permit énninvessigaticn otlthé:ﬁbrﬁhern
Pacific lend grants. On the £ifth of June, 1924, that
resolution beceme law. As énacted, it provided
That the Secretary of the Interior is heredby
directed to wighhold until .Mareh 4, 1926, hils
approval, of the adjustment of the Horthern
Paoific land grants..., and he is also heradby

directed to withhold the issuance of any fur-
ther patents and mupiments of title..., until

221b4d., p. 16.

331he Horthern, Pacific Iapd Grants. Heari

¢ S8 DL Wi s - . 1ngs, CONw
tains the dlscussions which occurred before the respéobive
conmittees. See Part 1, pp. 5-348, for liouse Commlttees,
and Part 5, pp. 3091-3139 for Senate.

_ 24508 Senate Reports (Washington: Goverament Printing
office, 1924), 68th Cong., lst Sess., Vol. 2, No. 501. Also
House Reports (Vashington: Government Printing Office, 1924},
é8th Cong., lst Sess., Vol. 3, No. 512. ’
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after Congress .shall have made a full and com-

plete inquiry futo the said land grants and the

a¢ts supplemental theysto for the purpose of

considering legislation to mest the rospeciive

rights of the florthern Pacific Reilroad Comrany

gnd its sageessors and the United States in the

premiges.< :
The act then authorized the establishment of a jJoint
Congressional committee to carry out such am inguiry into
the*granbs. That committee waé duly appointed and hold
heaerings from Liarch 18 to Hay 20, 1925, and from April 14
to June 29, 1926,26

The hearings before the Joint Committee on the

Investigation of the Northern Pacifié Land Grants included
over 5000 pages of testimony from the representatives of
both parties. The Joint Committee heard testimony, and
accepted various exhibits and documents, covering nearly
every aspect of the Horthern Pacific Railroad Company, its
history, 1ts successors, and its management of the grant
lands obtained by the granting acts of 1864 and 1870. The
rresentation of testimony and svidence generally followed
the pattern set down in the Forester's letter of Jenuary

12, 1924. The government, represented by D. F. llcGowan,

25gtatutes, Vol, 43, Part 1, p. 461.

zerhe original members of the committee included
Fepraesentatives KHickolas J. S8innott, . Oregon, William H.
Vails, Colorado, ‘Arthur B. Williams, Mlchlgan, and Senators
Rovert H. Stanfiedq, Oregon, Feter Norbeck, South Dakota,
Selden Spencer, Missouri, all Republicans; the Demoerats
were Hepresentatives John E. Raker, California, Williem dJ.
' Driver, Arkansaa and Senstors John B. Kendrick, Wyoming,
Henry ¥, Ashurst, Arizona,
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precented its case arcund the points of dispute raised by
the Forester. James B, Kerr waes the rapfesentative,of the
company during the hearings.

The first three points were statements of fact which
related to the mdjustment, The govermnment pointed out the
limitations on mineral indemnity eelection provided by the
acts of 1884 and 1870, %7 ileGowan, spasking for the govern-
ment, then esserted thaﬁ, if on the date of the forest
withdrawals covering lands in the second indemnity belt
there was sufficient acreage remaining to lawfully satisfy
losses sustained in the place limits, the forest withe
drawaels were then valid. Points four through nine were
concerned with alleged errors in the previous grant ade
justrment., The government desired that these errors of
acreage be deducted from any deficiency of the lLiorthern
Pacific, Foint four claimed an error of over 370,000 acres
due to a conflict of grant limits with a Visconein reail-
roed.?® Point five involved an error ‘of 11,424.48 acres
at the Portland terminal ‘of the llorthern Pacific. This
discrepancy was due to the feilure of the railroad to con-

struct a mile of its located rcad‘at ?ortlgnd.gg The

27zee diseussion of these provisions on pp. 88-90,
above,

zeThe Horthern Pacific land Srants. Heerings, Fart
2, pp. 875-913 and rart 4, DD. T2159-2171, has a discussion
of this point.

291b3a., Pert 2, p. 914.
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éixthfpoint.related to a similar error at Ainsworth,
Washington. In this case,_the amount to be ‘deducted was
about'él,eoo_aeres mistékpnly,patsnted to the company
beesuse of the use of an‘incorreqt map of definite lo-
cation.5° The next two points suggested that an error
of 100,006 had occourred in monﬁana and Idaho because of
1aaccﬁiécies'in the early 3urv€y lines through thoss
reglons. Point‘niﬁe'was«unusualg it proposed that epproxi-
mately 27;000 aeras be deducted bécaﬁae the Horéhern Paoific
had used a ferrj transfor across the Columbla river at
Kalorma. The government duesﬁicned tha treatment of the.
transfer as a part of the railroad line.®! on these five
points of error, involving only minor acreages, the Northern
Paelflc was genera}ly ready t0 agres, at least in\part.

The-remaininé~suggastiens made by the Forester sere

more serious in eheir’implications. The tenth related to
_the Tacoma overlap, and involved epproximately 637,500
acres. The forty mile square oﬁerlap was caused by the
entrance into Tacoma, roughly at right angles, of the .
Cescade branch line and the mein liﬁe from Portland. The
- government alleged that the mein line grant absorbed the

other; the company answered that sueh was not the case,

301bid., Part 1, p. 12.
' 813psd., Part 1, pp. 417, 919 and Part 4, p. 2202.
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end indermity should be allowed for the overlap,S2

In 1ts eleventh point, the zovernment asserted that
the rallroad had received 1,500,000 scres in “"ashington to
vwhich it was not entitled. This rosition was baded on the
provisicn of the znet cf 1884 vhich provided thet the rail-
roed was to build on the most 2li:ible line from lake
¥iehizan to Puget's Sound, !ecGowan pointed out that the
Chieaszo, ¥ilwaukee, snd Ot, Teul was 82.2 miles shorter
than the Horthern Pacific betwsen Lind and Illemnsburg, both
on the Cagscade line of the latter rallroad. The company
reiterated that, by the expréss provision of the 1864 law,
the most eli-icle route was %c be deternined by the
company. oo

The next polint was of less importance, Involving
only 75,000 acres. The government pointed out that the
Horthern raciflie, in mekinz lieu selections as provided
under the :'t. Rainier ict, had mesde those aelections within
thelr indemnity linlts. The egquitabllity of these selsc~
tions, the government asserted, rested uron the Tact that
even thouzh the company was allowed by the ¥t, Rainler Act
to make lieu selections outslde its indemnity 1limits, 1t

had ~uiposcly chosen more valuable lands lyins close to

32508 discussion, ibid., Part 2, pp. 923-950 and
Fart 4, pp. 2245-"256.

331b1d., Fart 1, pp. 67-71, 421.
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i%o 1lino, The ecompany replied that 1t hed the right o moke
seleotions whore it chose. .- Toint thirtecn vas roloted
to The one preeeﬁing i%. The gevernncnt elaimod that the
conpeny reoelived gregt additicnnl vanluss by the oxorclee of
© %o 1ieu oeleotlon rishts under the vuricus rolief of
gzttlors qgebts and,ﬁh& Uk Hainier et of 1009, Tho company
countered this sugrection: by gointing out that 4t wos
rottere required to socent. in exohenze iondo of aquad
valuo, 50 ony 61e24s volues aceruing to it vas alicwable»gg

The fourtecnth point ralscf ix oomnsetion wish tho
uﬁsug%:an% lcted to holf a millicn gores vhich had oy
roncously bsen patented to the forthern Pzeiflic. The land
' in question vas pard of am ovorlap whiéh would have cocurred
gt Vallulz, Tashinston, 1f tho lino botwosn that point and
Por%lﬁnﬂ had beoom built. The grant of the Cascadc bLroned
of the railreoad ovorlapped tho mzin 1ino grant adt Yallalse.
Altheush thoe line from Tallula Se Fortland had bLosz for-
$eits8 L7 the set of Coptomdor 29, 1280, the Intorior
Doporisond ervonecuciy ailc”&ﬂ the e¢ocpany ¢o cale indoomie
¥y peicections for tho wuesrned gcxﬁian of the ovcrlaﬁ;gﬁ

The poxt propozition 0f tkhe govermnoat s to tneoovor
sho Frots surroaadins the clogzifieation of rincral lands

ender ¢ho cet of FobrPuory £6, 1805, with a viow sovawd

rpig., Part 1, po 12.

3élbga,9 Fart 1, ps 495 and Fart 7, pp. 3709 of pog.
Ibif,., Fort 15, pp. 54086-54080. For om
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oliminating the unsatisfied minersl losses from: the, de-
ficiency figures. In the hearingg, the government . sought
to scstablish the fact that much of tho classification was
erroncous and that the Dorthern Pacifice had exertsd: in-
fluence, perhaps fraudulent, upon the oxamining commission=-
ors. The testimony of A, A. Crane, one of the commissioners
who clgssified Idaho land:as té its nineral character, is
illustrative:

. iur, Crane., Lands that were timber, had timber

growinn on them, we classed as nonmineral.

. lr. Molowen. A4nd where:thers.was no timber

you gave that the mineral classification?

‘ Fr, Crane. OGenerally so. .
Mr. loGowan. Vas not that gniversally s0?
lir. Crane. Yeos, .that was, 9 :

7. W, McElroy, emnloysd uy che Horthern Pacific during
the Idaho classiflcation, alsc testifled. THis instructions,
he gaid, stated that

Iaﬂés to go with that commiscion, accompany

them, assist them in looking over the lands,

help them deseribe them, and to sscure as

favorable classificatlicn for the Forthern

Paciric as possible... . IL was the desirs

of the company to acquire as much timbey

land as possibdle, and if there was land of

very little valus, rugged mountainous coun- 2

try, the Zorthern Pzocific did not desire it. 8
A8 to the thorouszhness with which the wrxaminers pursued

the classification, LicElroy testified that after he Joluned

illustration of the Viallula overlap, see ibid, p. 5492,
371bid., Part 7, p.. 3965.
381bid., Part 7, p. 3903.
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the Idaho eammiasionevs he doubtad "ir they got on more
than S or 10 per cent of the land.“59 The dispute over
'the mineral elassitieation represenbed one of the most
p&vnntazeous aspects of the gavernmenﬁ's case.

In point sixtesn, the govsrnmant charged thae losses
sufferad by the company in the crcw Indian Reservation
could nct be indemnified in the second indemnity belt.
This position they based on the existance of a Treaty of
i Laramie of 1851 whiech established the regervation ‘
boundaries. A later treaty, in 1868, reduced the size of
tho reservation, and this act was nsed 1n the estimation
ol the amount of Northern Pacific loss in place. If the
1851 treaty were used in the determination of the axtent
of the company's 1035, such losses could be made up only
in the first indemnity belt since théy occurred prior éo
July 2, 1864. The Horthern Paeifie, by 1925, had already
indannified Crow Eeservation losses in the second indem-
nity balt to the axtent of over 1,300,000 acres. Thsse
acres the government would also deduet from the alleged
daticienqy.

The seventeenth proposal of the Forester alao dealt

with the issuance of erroneous patents.41 FRofint eighteen.

®%bid., rart 7, p. sgo?s.
%xbm., Part 15 . 5501,
“11b1a., Pert 13, p. 5502,
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asked the deduction from the grant of an area equal to
" the ecreage s0ld under the 1875 foreclosure prooeedings.
The justification was made on the grounds that such aale
vioclated the public sale provision of the act of 1870.
The next -point also charged violation of téa resolution of
1870, alleging that the company had faliled to carry.cut=
the provision calliing for'saleé-of the lands granted ﬁy
5tha€=act at $2.50 per acre4? Tho twentieth ssetion charged
that the Lorthern Pacific haﬁ,made illezal expenditures of
the funds ralsed by its sale of the. bond issué autﬁnrizea
in 1869 and 1870. The final charge made by the governnent
vas the old assertion thet the company had faziled to com-
plete its rosd in the time spogified by law.

The Joint Committee took ccgniéanoe of all the
.evidgnce gupplied by the government and the railroad;
" and, at its reguest, Attorney Ceneral John Sargent for-
warded to the Comnittee, on December 14, 1928, a proposed
pill. PEmbodying the conclusions of the committes; 1t
provided for the institutlion of a suilt to remove the con-
.traversy, and instructed the Interior Secretary to continue
to withhold the issuance of any patents to the disputed
land until the sult was settled.4d Géhgress, which hed

43Thesé provisions are discussed above, ses p. 53,.

437he Horthern Pacific Land Grants. Hearings, Part .
15 0 Qp ° 5557" 5539 ° ’ )




made possible the Joint Committee's inquiry, acted rapidly
on.its recommendation.44 oOn June'as, 1829, a bill amend-
ing the act of July 2, 1864, became law.%S Section one
provided that all lands in the indemnity limits of ihe
" Northern Peoific, which, on June 6, 1924, were within the
boundaries of any national forest or othér governmsnt
reservation, wore to be returned to the United States free -
from claims. The company might réceivé compensation for
such lands, however, if the courts so decided. Section =
.twn of the statule provided that any unsatisfied seleetion
rvights, if they oxisted, were dcclared forfeit. Section
five inatructed the Attorney General to institute a suit,
in one of the States through which the Northern Pacific
operated, with the purpose of removing £he cloud from the
title of the grant lends,

In 1936, on May 22, another aat'was_passed by Congress -
authorlizing the right of review by the éupreme Court of the.
case instituted under the provisions of the act of dJdune 25;
- 1929.%% Bofore that case reached its conclusion in 1941,

Congress approved another measure which affected the land

444 guccession of laws extended the time for come
pletion of the investigation, and also sxtended the dates
limiting the issuanece of patents by the Seeretary of the
Interior. See Statutes, Vol. 44, Part 2, p. 1406; Vol. 45,
_Part 1, p. 7893 Vol. 45, Part 1, p. 1221.

4Ssgatutes, Vol. 46, Part 2, p. 1405.
46gtatutes, Vol. 49, Part 1, p. 1369.
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grant of the Horthern Pacific., The Trangportation Aet of
1940 contained a section applieable to the liorthern Pacifie.
That section permitted any carrier which had received a
grant of land from the United Stetes to secure s release
from the speeial provisions of its charter in regard to
the transporting of government troops or property. Tho
government agreed to pay full rates im the future, in
return for a release by sald cerrier, of any claims for
land or grant against the United States.2’

On April 18, 1941, the interminable adjustment
conbroversy struggled toward 4ts eclose. Robert H. Jaokson,
Attorney General, submitted to Congress a letter which
surmarized the history of the case instituted by the act
of 19290.48 1n 1939, Jackson wrots, the lower courts had
rondersd a decision in the case. They held that the rail-
way company vias entitled to compensation for 1,453,081.02.
acres withdrawn by the government, and also entitled ¢o
patents on 428,986.68 acres charged to the company Guring
the adjustment, but not patented., The United States, the

475¢atutes, Vol. 58, Part 1, pp. 898, 954. The
Norghern 5ac§fio,’as a nilitary and post road sudjeoct to
government regulation released 370,000 acres under this
provision. Board of Investigation and Research, Fublie
Alds to Domestic Transportation (Washington: Covernment
Printing Oifice, 1945), 79wh cong., 1st Sess., House
Docunent fo. 159, p. 120, Table I.

“Bgenate Liigcellaneous Doguments (Vashington: Govern-
ment Printing Of{fioca, 1941), lst Sess., Vol. 1, No. 48.
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court had held, should receive compensation for 65,828,77
acres which had deen erroneously patented to the company.
The case had then been appealed to the Supreme Court for
review, That tribunal remanded the case back to the lower
goury for further hearing, The Supreme Court based its
action on a number of reasons, Jackgsen spid. The first
reason was the validity of the Horthern Pacific claim to
over a million acres of the 1,453,081.02 acres awarded it
by the lower court. The Supreme Court, noting that the
claim was based on the right of the company to select lands
in lieu of minersl losses 1n place ;imits, deoidéa that
the United States should have further opportunity to prove
its charges of fraud in connscotion with those mineral losses.
In the seccnd place, the Supreme Court overruled the lower
gourt decision which held the words "agricultural” and
“"non-mineral” to be synonomous as far>aé aglaction rights
were concerned, Thirdly, the Supreme Court decided that
the United States should have.rurther'cpportanity to prove.
its charges that the company had breken the $2.50 pro=-
vision of the resolution of lay 31, 187¢0. TFinelly, the
Supreme Court maintalned that the United States should
have more opportunity to prove its allegation that the
company had recelved unauthorized benefits by error of-
the Interior Department.
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At that point in the proceedings of the case,
Jackson informed Congress, the defendant had submitted a .
proposal to settle tho controverasy. The stipulation whiech
ths company offered the United States prOpcséd that the
Horthern Paciflic relinquish its claim for cocmpensation for
the 1,453,081.02 aeres in question., The compeny would
also relinguish its claims to 363,000 of the 428,986.68
acros for which it was awarded patents by ¢the lower courd,
and which the Supreme Court confirmed. The remainder,
sixty-thousend acres, bad already been sold. Finslly, the
company would consent to a judgment in favor of the United
States of $300,000. In retura for thesc concessions,
Jackseon added, the stipulation provided that the United
States agree to Gischarge its claim against the company
for lands errcneously patented. Furthermore,'ﬁhe United
States would agree to relincuish its olaims to damages
for violation of the $2.50 proviso, and its claims for
dannges growing out of illegal withdrawala for the bensfit
of the company. Attormey General Jackson then placed the
propositions before Congress, stating that if he roceived
no instructions to the contrary within sixty deys, he
would act upon the company's propoéal. dackson concluded

In my Judgment, settlement upon the basis of

the terms set forth in the stipulation isg for
the best interest of tho United States.49

491b18., p. 5.
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On August 28, 1941, Julge Lewis B. Schwelleubash
i&mzeé u Qeoree in the staste of Washingtor confirming the
stipulation sugzested by Jackson, %0 thus torminating the
adjusboent controversy; and, incidentelly, also ending
the geventy-seven year history of the Horthera Pacific
land grants.

way Aze, CXI (Soptember 8, 1941}, p. 385.




CHAPTER VI
) COHCLUSION

. The basle question té.be considered in an analysis
of the Northern Paciflc-lgnd grants 1s the wisdom of
Congress in authorizing such grants. €Closely correlated
to that problem are the events whioh precipitated thé
Horthern Paclific grants and.tﬁg iater modifications éf
them., Beforse attempting to judge the wisdom of the Congres-
sional land grant policy, a restatement of those earlier
factors is necessary. The first problem, both historically
end logleally, is the ascertainment of the motives or in-
tent which prompted Congress tc¢ grant, in 1864 and in 1870,
an aggregate of over 40,000,000 acres of land to the Horth-
ern Pocific Railroad Company.

The explicit intent of Congress i3 contained in the
various sections of the cherter acts. Thusg, by statutory
declaration, Congress pledged itself %o aid in the con-
struction of a northern railroad, which was to be a post
route and military road. One ocan infer, however, from the
debates which.oeeu?red on the bills contemplating such
grants, that the real motivation encompassed more than
a sinple desire for a failread to transport troops and

nail. Defense factorsewthe need for transportation to
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speed the movement of troops, to guard the borders, to
control the Indians--did receive attention in the debates
on the Rorthern Pacific bill. They wers not, however,
as important inm the ocase of the Horthern Pacific as in that
of the Union Pacific which was chartered during the darker
qays of the Civil War. More basic than the defense argu-
ments was the assertion by Congress that s railroad would
enhance the development of the Horthwest. In that respect,
Congressnen offered a number of highly plausible arguments
for such & iine. Thé primitive state of much of the north-
western area, they asserted, would be wholly changed. A
railroad wonld encourage settlement along its line and
beyond, thereby encourasging trade and commerce and in-
creasing the productivity of the west, The passibiiity of
encourazing and extending Oriental trade was also envisazed
by the legislators in promoting the Horthern Pacific enter-
prise. The comblnation of all those factors provided
motivation for the deoision by Congresé to aid a northern
rallroad; the type of encouragement gelected was a result
of the then prevelent opinion that the lands of the regicn
were worthless until the population increased. Congressional
modifications of the originsl 1864 charter of the Horthern
Pacifie--approval of a mortgage and bond issue, main line
change, new indemnity provisions-~reflectedthe continuing

anxiety of Congress to gecure the construction of the
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railroad. The intent of Sdngress was founded upoﬁ'a valid
"foundation~-a sincere attempt to hésten thetséttiementg
_ and exploit the resources, of the rich northwestern seotion.

-Beginning about 1870, and desplite the fact shat
those romsons offered im justification of the Horthern
Pacific grants vere s$ill oxtant, s sharp reversal in
attitude swept the floors of Congress., Anti-rvallroad
‘sentiment, crystallizing in the form of forfeiturc bills,
led Congress into a twenty yéar battle o ¥eocoup some of -
thoge lands 8o generously bestowed ¢o the railvoads during
"the 1860's. The forfeiturs movement can not be interproted
as of strictly anti-land grant origin. Congressional
- retaliadion, r«<flecting public sentiment, took the form
of forfeiture because it usually efforded the best, if
not the only, method of attacking some railroads. The
origin of the forfeiture ccntroveréy, therefors, lay in
the evils attributed to the railway system in general,

In the post-Civil Var decades, the public became increas-
ingly resentful of the various malpradtie@s and corruption
which surrounded much of the railraaé;qonstruotion and
operation. Such practices as stock—watéring, personal
discrimin ation, end rebates, aroused populsr indigaation.
The prevalence of corruption, as evidenced by the Credit
MObiliér, écngressional lobbying and vote«buying,,msrély
confirmed ¢he gkeptical views of the p§ople. The finaneial

-
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erisis of 1873, at least partly due to speculation in rail-
roads, was the final blow to a disgruntled public and its
Congress, and gave added impetus to the forfelture move.

In the case of the Northern Pacific, the forfeiture
attempt began seriously aboﬁt 1880, when the construction
time limit as prescribed by law haﬁ expi:ed,_and only about
one~-fourth of the railroad was completed. For ten years,
Congress sought a suitable forfeiture bill for the Northern
Pacific; but a consgrvative4$ena§e, led by réi;road Senators
Dolph and ilitchell of Uregon, counsistently refused to act
on severe House measurgs,l The general forfeiture g@t of
1890, which.virtually closed the forfeiture énestiqn, was
a vietory for the Northern Pacifie. The company lost only
' lands along a section of the road it never intended %o
bulld, and it was almost certain that thé remeinder of the
grant would be free of any threat of forfeiture in the
future. In large measure, the failure of Congress to pass
a more stringent forfelture movemenp rests upon the Senate,
where the railroad's friends were more numérous and effect-

ive than in the House.

‘1E11is, David M., "The Forfeiture of Railroad Land
Grants, 1862-1894," lississippl Valley Historical Review,
XXXIII {June, 1946), p. 90. &L1lis includes Edmunds of
Vermont in this group which helped to prevent forfeiture.
Mitchell's sympathy with the Northern Pacific was not
complete, however; seée his position in regard to the ex-
tenslon bill of 1877, ebove pp. 58-61.
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The final phase of the Congressional history of
the lorthern Tacifle land grants was cne of adjustment.,
The neces:ity for adjustment of the grants arcse out of
the inability of the railroad to maske up defleciencles in
its plooe linits on the one hand; and the government with-
draval of various lands within the indemnity limits of the
grants on the other., Litigation in the courts resulted
in an exhaustive Congressional inguiry into the whole
grant question. The investirating committee, after ex~
tended hearinzs, advised the prosecutlon of a sult to
settle the matter once and for all. ‘ccordinsly, a case
wag Instituted in the federal courts and, in 1941, a
final setilement was achleved by a stipulation asresed to
by the United States and the Horthern Facifie.

The nost dliffionlt of the questions raised in
connection with the grants to the ilorthern Pacific is also
the rmost important. Did Congress, Jjudging by the history
of the liorthern racific granta, zct wisely in 1864 and
1870, when it declded to ald in the construction of that
railroad by providing it over 40,000,000 acres of publie
domain? The only way to answer such a guery 1ls to weigh
the benefita received by the "nited States azainst the
losses that it suffered because of its action. The 4if-

fieulty in such a procedure 18 the inexactness In measuring
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the respective gains and losses, and bescause of this
' inability o gauge acocurately no absolute docision can .
be made on any of the railroad land grants.

Lending the list of indircet, but profitable, galnse
received by the United States by virtuo of it§ grants o
the Torthern Yacific are those resulting {rom the actual
construction of the railrcad. Included thereim is the
fasilitation of transportation, which made defense sasier
end brou~ht cast anﬂ.west.clqaei togother, Settlement was
rpceded in the regioﬁs traversed by the railroad, and
settlement broughﬁ écogomic benefits~-~increased agricultural
and minoral produetion, increased trafe--which contributed
to the material wealth of the country. While such settle-
nent, and transportation, would undoubtedly have occurred
without Congrescional assistance to the liorthernm Facific, it
did come soconer then if left completely to unaided private
enterprise. A second sourcé of bonefits to the United
' Stetes was duo to the provision in the charter acet which
" forbade the government’'s se;;ing the reserved sections ‘
of the grant at less than $2.50 per acre. Up to 1883 the
total land sales by the government, under the Preemptionm
Aot of 1841, had averaged less than $1 per ecre.® after

1883, while the average per acre price increased ﬁeyond

nenjamin H. Hibbard, A History of the Publie land
Poliecies (lew York: The ﬁaeﬁillan Company, 19 1924 s Do 108,
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a dollar, it never approached the £2.50 allowable under
the Horthern Pacific grant provisibns,s Therefora, to.
the undetermined extent which the United States made sales
"within the place limits of the grant, it recscived more than
the usual proceeds. The most objective gain made in con-
nection with the Uorthern Pasifle was the reduction in rates
on the transporting of goverament troops, mail and property
allowable under the act of July 2, 1864, One government. .
agency concluded in 1938 that "to the extent.of the value
of these concessioné, the land grants were not public aid
but, in effect, prepayments for the service."® From 1874~
1927 the United States benefited to the extent of $17,200,928
from such rate reductions.® These benefits, both tanglble
and intangible, must in justice be dedueted from the value
of the originel grant and from any'losséé_sustained by the
United States in connection with the grant.

On the liability side of the United States ledger,
are located a comparable group of items., Besides bhe loss
cf public lands, the United Etastes sustained other le;s
'obvious losses. There was the loss of tax revenue from

those grant lands which were withdrawn but not surveyed or

sIhili;, ppo 115"‘115.
4Pederal Coordination of Transportation, Public Alds
to Traonsportation (Washington: Government Printing Office,

STbid., p. 163.
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patented to the company. Had settlers been on those lands,
thoy coul@ have served as a source of. tax revenue for the
- localities in which they were situated, The fact that
the government was forced by law to withdraw from settle-
ment the grant area often worked hardships on setilers
attracted to the area by the railroad., Another situation
which developed from the land grant policy ran counter to
the established federal public land policy. While the
government by the homestead lew prghibiteﬁ settlers from
£iling on large. sections of land, the Horthern Pacific as
the posscssor of its tremendous grant was in a peosition
to speculate in lands. It coild make sales of large timber
and agricultural areas to.prosperous individuals or com-
pahies, in direct constrast to the small acreasge allowsd
to actual settlers.

Other even more intangibls disadvantages beset
the government-as a result of its grent-in-aid program.
¥hile the Horthern Pacific was not unigue in any sense,
it was the overall pattern of railroed grants which often
led to lobbying in Congress, to the distribution of rail
stocks to legislators, and the like. These unsavory
prectices developed when the grant holding companies fought
to hold their lands, or whén non-grant roads sought to-
secure federal assistance. The speculation in railroéd

issues, the often too rayi& expansion of the rail gystem,
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helped bring on the panie of 1873, Fellure of railreads,
guch as the lorthern Faeiflc in 1873 and 1893, often worked
hardships on the stoek and bond holders, the widows and
orphans of the eountry.

Overshadowing all other factors in its magnitude
and its significance, however, was the Horthern Facifie
grant itself. It is the most accurstely measursbls of all
the contributions which the United States mnde to the
Korthern Pacific Company. Defore the finsl adjustment in
1941, the Horthern Facific had received 39,843,003 acres,
thirty-one per cent of the total net acreage of all Tederal
graﬂts;ﬁ Of the total acreage received, the Horthern
Yaeifle, by December 31, 1927, had sold 35,048,200 aores
for {138,483,626; the net proceeds after taxes, ete.,
amounted to %109,928,138.? The remainder of the lands
were held for sale, except for a relatively amall amount
retained for earrier purpoces, 1l.e,., for righi of way,

station grounds nnd depots.® On the lands sold by the

6Ibid‘, pr. 32, 111, This includes the grants of

four subsidiaries which are now part of the lierthern Paecirfice
systenm. Thelr lend contributions were neglizivle, however.
The total net szcrcage of nll federsl grants to resilrocads
in June, 1933, was 151 830,358, See 1nid., p. 111. Board
of Investigation and ' aseareh, rublic Aids Lo 1T prtation

Wachington: Jovernment Frintins OFflce, 1945), House
Docunent No. 159, 79th Cong., lst Sess., gives "the same
fimure for a@@asb@r 31, 1840, The lorthern Paciflic also
reeaiveﬁ 1,052,088 acres in a state grant from linnesoctsa.
Sea p. 110.

71pid., p. 111,
8mhe Tortuern Faelfiec, by the settlement of 1941,
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company they averaged about $3.90.an.ncre gross, and ap-.
prozximately 02.80 net. AU this same net rate, the remaining
lands would conservatively bring 311,745,319 more, raising
the total nct receipts to over Qliz,qeo,oncwg
- During the Conzressional heerings in 1925-1926, the
coct of the [lorthern Pacific was estinated at 36?33?1,251@10-
In round figurcs, based upon estimates wiich cre ot best
only approzimate, the Ilorgthern Paeiflc grossed over
150,000,000 on its land.grent, and this does not take
into account the non-land earnings of tho company ‘s grant.
In return, tho company constructed a railrcad costing about
£70,000,000, snd gove the governmesnt rate reductions to the
anount of 817,000,000. The aepparent surplus 1s (563,000,000.
However, the actunl realization of the campany throuzh the
sale of its lands &oes not measurc the erxtent of aild of

the United States. The proper basis of calculation is the

lost about 300,000 aeres of its patented lands; this would
slightly reducco their lands held for sale. OJee provisions
of stipulation, above, p. 1lil.

9snother souree of incone frem the land grant vas
derived from the sales oand use of conl and timber. It
is impoesible to ascertain with any accuracy the tctal
value of such holdinzo.

10pne Horthern Pacific Land Grants. Mearings of the
Joint Cormittee on the investigation of the Northern Pacifiec
Tand Crants. (Yashington: Covernment Printing Office, 1@35),.
Part 4, p. 2022. ©See Charles Donnelly, The “acts Abou
‘the Horthern Pacific Jend Zrapt (5t. Paul, 19847, pe 7,
for a muc Ahighex egtimate by the company.
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value of the grant lands upon their presentment in 1864 .
and 1870;11 Tsing figures for all land sales by the United
States in the perfod 1864-1870, the per acro average vos
slightly over $1.350 per acrg.lg The averasge price, {1.50,
would generally apply to. agricultural lands, while a large
proportion of the-ﬁorﬁherp Pacifle prant was mountainous,
timber areas. Applying that averase sale price $o the land .
grant of the'Rorthern Tagifie,. the value of the granﬁ ap=
proximated $60,000,000 at the time it was bestowed. If tho
#60,000,000 ostimate is used, the government apﬁéars‘to
heve made a reascnable bargain. At a cost of 38&,000,000
' worth of public land, the government received ratc con-
cessions to the amount of.glv,osa;ooc, plus éhe construotion
of a QBV,OOO,OOOVfailrgad.lS

From the purposely enphasized vaguencss of the above
fizures it is apparent that any fimal ~onclusion on the

norits of the Zorthern Paciric land grants as a vusiness

Yome Doard of Investigation and Research, op. gib.,
does not agree with thie method, which is used by the Coor-
dinator. The Joard holds that public aild of the land grons
type 1s measured by adding the not roalization on lands plus
"~ the value cof present holdinge and feducting the smount of
rate concessions. See p. ll2.

1231vbard, op. eit., p. 114, Tabdle XI,

. 13Board of Investigation and Research, op. cit.,
p. 112, states that if the wvalue of public aids are to be
determined by the origimal value method on interest-charge,
five per cent, should be added to the total original velue
of lands. At that rate, the interest accumulation on the ald
to the Horthern Facific would exeassd H200,000,000.
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deal is largely conjecture. Couple those estimations with
the numerous subjective censideraiions and the problem ié
made more diffieult. Carryinz the mstter furﬁhar,»one
nust consider that many Congressmen in 186é~d1d.not‘con~
gider the lands emhraced.in>tha Forthern Pacific grant as
worth $1.50, or worth even fifteen ceﬁts. lloreover, there
is no evidence in the debaﬁesfon the Hortﬁefg Pacific'-
grants to indicate that the members of Congress expected.
more than the completion of the‘railréad. Encouragenent
to private industry throﬁgp~feaerax grants or subsidies
has rarely been prompted by a preflt motivé on the part ‘
of Genéresa,

'In contenplation of the eabove faéts and consideraw-
tions, it appears that ih& United States fared reasonably
well aa é result of the Congressional decislon to @rént
lends to the Horthern Pacific. Congress desired a railroad
throuzh the Horthwest, and the sgettlement of that region. In
'time, perhaps, the Horthern Pacific, like the Great Northern
ralliroad, could have been égilt by private industry.\ Yet,
the United States got what .1t econtemplated, ané sooner than
if ald had not been offered. .As one asubthor has eonéluded .
on the overall grant polliecy to.ald domestic developrent
through railroad canstruﬁtioné

it may ﬁot have been the wisest way to achleve

these results, though no one even yet has sug-
gested. a better way by which a nation long on




123

land and ghort on cesh and credit could have
enlisted the ariving foroces, which, in the short
space of less than a peneration, laced the West
with rails. It mey not have bgen the wisest
way, but it worked., The job was done.l

The Consressional history of the liorthern Facific land

grents bears out the validity of that conclusion.

popert <. ilenry, "The Iand Grant legemd in ..nerican
History Texts," iligssissippl Valley :ilistorical leview,
IXXTI, Wo. 2 ISe'——&—R%ptember, ST o 1060
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LLGAL PUBLICATIONS

Cases. Argued an& Docided 1n the . Suprems Couggwggvthé United.
) Siates. DOOK 65, Lawyers ed on. uochester: The
iﬁwyers“ 00-operative Pnblishing Company, 1922,

The Federal RBeporter. Vol, 264. St. Paul: Uest.Publishing
ﬁcm@any, 1920. The ilgeporter contains the deoisions of
cases heerd in the lower Tederal.courts. ‘

IORTHERK PACIFIC PALPHLITS

» The Horthorn Pacific Rellrcad's lLend Grant and
bhe Future ,vsiness of the Loed. rhiladelphia: - Jay
Tooke and Company, 1870(7}. This pamphlet is a sum-
mary by the company, written in the most optimistic
manner, of the prospocts of the W. P. and 1ts lend

grant.

Donnelly, Charles, The L&Qtﬁ About the Lorthern Paeific
Land Grant. &t. Faul, 1924, This is & food statement
of the pegition of the railrood in regard to the
ad justment proceedings of the 1920's, written by its
president.
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Horthern Pacific Reilrosd Company, -The Horthern Pacifie -
Hailroad; Its Houte, Resources, .Progress and SHusiness.
Philedelphial?): -Jay Cooke and . Company, SeTiTh) e
Another of the prophetic publications of the railroad
issued during the years of bond sales; these pamphlets
illustrate the high-pressure advertlising of day Cooke.

PERIODICALS

Ellis, Devid H., "The Forfeiture of Railroad Land Grants,
1862-1894," Mississippi Valley Iliistoricel Psview,
XXXIII {June, 1946). An excellent discussion of the
forfeiture movenent as it developed amons the public.
Ellis describes $he recurrent failure of Congress to
match that sentiment, .touching at length on the

~Horthern Pacific grgnt.
. 1 ' . . '

Henry, Robert S., "The Hgllroad Land Grant Legend in :
Amsrican Fistory Texzts,” Mississiopl Valley Historleal
Review, HXXIT (Karch, 1946)., A stimulatinc attack .
azainst the conventional treatment. accorded the land
grant policy in textbooks. Ille points out the gross
exaggoration often indulged 1n by historical writers
who analyze lsnd grants. ,

Railway Age, CXI (September 8, 1941).
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