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1.0 Introduction and Summary of the Case

In 2017, Burlington Northern Santa Fe (BNSF) Railway Company (the principal operating
subsidiary of parent company Burlington Northern Santa Fe, LLC, which in turn is a wholly
owned subsidiary of Berkshire Hathaway, Inc.) submitted a Sovereign Lands Permit application
to the North Dakota Department of Water Resources (ND DWR) for a project to 1) construct a
new railway bridge over the Missouri River and to 2) destroy the existing historical railway
bridge (Historic Bridge) which has linked Burleigh and Morton Counties at Bismarck and
Mandan since it was constructed between 1880 and 1883. The 2017 Sovereign Lands permit
application plainly states that the primary purpose of the project is to replace the single-track
Historic Bridge with a new two-track bridge capable of handling two large freight trains crossing
the Missouri River at the same time.

Berkshire Hathaway, Inc., is an multinational holding company headquartered in Omaha,
Nebraska. Its main business and source of capital is insurance (e.g., GEICO), from which it
invests in a broad portfolio of subsidiaries, equity positions and other securities that operate in
diverse sectors of the economy, including confectionery, retail, railroads, home furnishings,
machinery, jewelry, apparel, electrical power and natural gas distribution. BNSF is a wholly
owned subsidiary of Berkshire Hathaway; BNSF is also one of the largest freight railroads in
North America (one of only seven Class I railroads, i.e., railroads with operating annual revenues
of $490 million or more), with ~35,000 employees, 32,500 miles (52,300 km) of track in 28
states, and nearly 8,000 locomotives. As shown for 2020 below, BNSF has overtaken Union
Pacific in recent years for the largest annual revenues amongst Class I railroads.

Figure 1 Graph of 2020 Class | Railroad Annual Revenues from https.//www.american-rails.com/class.html# (Last revised
January 8, 2023).




According to BNSF press releases, the BNSF Railway is among the top transporters of
intermodal freight in North America. BNSF also hauls bulk cargo, including, for most of the past
several decades, hauling enough coal to generate about 25% of the electricity produced in the
United States. Over the past decade or so, however, fracking has made lower-cost natural gas
available for electric generation. In fact, a combination of renewable (primarily wind and solar)
generation, backed up by natural gas generation, began displacing baseload coal generation as
tax incentives for renewables combined with lower-cost natural gas (made available through
fracking) gradually began displacing coal as the lowest cost source of electric generation
accessible on the grid.

Before and during the transition from coal to renewables and natural gas, the rail line crossing
the Historic Bridge between Bismarck and Mandan has continued to be dedicated primarily to
transporting low-sulfur Powder River Basin Coal to electric generation units in the midwestern
and eastern United States. Passage of the 1990 Clean Air Act Amendments had allowed the use
of low-sulfur coal as a substitute for putting expensive new sulfur-dioxide scrubbers on existing
coal generation facilities, locking in rail-transport lines dedicated primarily to delivery of coal,
including the line that the Historic Bridge has been a part of for the past thirty years.

As a result of the closing or scheduled closing of most of these coal generation facilities (almost
all of which have been or will be phased out by 2030), however, BNSF now is in the process of
converting the rail line that includes the Historic Bridge from a single-track line used primarily
for hauling coal to a two-track system that transports intermodal freight in large shipping
containers double-stacked on flatbed railcars.

When BNSF was forced to convert the Environment Assessment (EA) it was proposing as a
quick way to fulfill its federal permitting requirements under the National Environmental Policy
Act (NEPA) to a full-fledged Environmental Impact Statement (EIS) for tearing down the single-
track Historic Bridge and replacing it with the two-track bridge, it requested that ND DWR put
BNSF’s Sovereign Lands permit application to tear down the Historic Bridge and construct a
new two-track bridge on hold. The scoping notice for the EIS, and the draft and final EISs, all
state that the “purpose and need” for the project is to allow for the construction of a bridge
capable of handling two-tracks and to allow for the larger shipping containers to be double-
stacked on top of flatbed railcars—the essential changes required to make the rail line through
Bismarck and Mandan capable of being converted to becoming part of BNSF’s intermodal
freight system. In a few years, almost all of BNSF’s contracts to haul Powder River Basin coal to
powerplants to the east will expire, and Pacific Rim ports in Seattle and Portland areas are
forecasted to grow in total transcontinental railway commerce throughout the 21% Century.

The purpose of the new bridge is clearly, unequivocally, and on its face to make the rail line
through Bismarck and Mandan capable of becoming part of BNSF’s intermodal freight shipping
system when the line’s current use primarily to ship Powder River Basin coal expires. To fail to
inform the public of this purpose and to make the full environmental and economic impacts of
this conversion on the Bismarck and Mandan community, on the State of North Dakota, and on
the region as a whole, makes the federal permitting process legally insufficient, and prevents
both the Bismarck and Mandan communities and the State of North Dakota from fully



considering those impacts under the federal and state permitting processes, including this
Sovereign Land permitting process.

North Dakota Administrative Code (NDAC) § 89-10-01-03(8) defines “project” as “any activity
that occurs either partially or wholly on sovereign lands.” NDCC § 61-33-01 defines the key
terms “Sovereign lands,” “Navigable waters,” and “Ordinary high water mark,” are as follows:

3. “Navigable waters” means waters that were in fact navigable at the time of statehood,
and that are used, were used, or were susceptible of being used in their ordinary condition
as highways for commerce over which trade and travel were or may have been conducted
in the customary modes of trade on water. (Underlining supplied.)

4. “Ordinary high water mark™ means that line below which the presence and action of
the water upon the land is continuous enough so as to prevent the growth of terrestrial
vegetation, destroy its value for agricultural purposes by preventing the growth of what
may be termed an ordinary agricultural crop, including hay, or restrict its growth to
predominantly aquatic species.

5. “Sovereign lands” means those areas, including beds and islands, lying within the
ordinary high water mark of navigable lakes and streams. Lands established to be riparian
accretion or reliction lands pursuant to section 47-06-05 are considered to be above the
ordinary high water mark and are not sovereign lands. (Emphasis supplied.)

“Riparian accretion and reliction lands” are defined by NDCC § 47-06-05 as follows:

Where from natural causes land forms by imperceptible degrees upon the bank of a river
or stream, navigable or not navigable, either by accumulation of material or by the
recession of the stream, such land belongs to the owner of the bank, subject to any
existing right of way over the bank.

NDCC § 47-06-05 clearly follows centuries old common law that land transfers ownership to the
owner of the riverbank above the ordinary high water mark only by accretion or reliction “from
natural causes;” land below the ordinary high water mark is never transferred by adding fill or
riprap to the bank or bed of a river because that is not an “accumulation of material” that occurs
“from natural causes.” Thus, the fill and riprap put around the western pier (commonly referred
as “pier 4” in the contemporaneous plans and documents when the Historic Bridge was built)
was put there by human actions rather than “natural causes” and thus did not transfer title to the
owner of the riverbank on the west side of the river when the Historic Bridge was constructed.
The same is true of the dike and fill that was added to the riverbed west of pier 4 to the western
high water mark of the Missouri River during construction of the bridge, including the fill that
was added to the top of the wooden trestle as shown in the photographs of the wooden trestle
when it was being tested for load and structural soundness in the photographs of the 8 steam
engines crossing the bridge together on October 21, 1882. These facts are shown in more detail
through contemporaneous photographs and maps later in these comments.



The same is true of the eastern pier of the Historic Bridge (commonly referred as “pier 1” in the
contemporaneous plans and documents when the Historic Bridge was built). Contemporaneous
photographs, the construction report by the bridge’s architect and designer, George Morison, and
Chapter XXXVII, pp. 330-340, of Eugene Smalley’s History of the Northern Pacific Railroad
published in 1883 as quoted and referenced in more detail later in these comments—as well as
contemporaneous maps and other evidence—all establish that Pier 1 was constructed below the
ordinary highwater mark, and remained so until after statehood on November 2, 1889. Further,
after statehood, Pier 1 was surrounded by fill after statehood but before the superstructure of the
Historic Bridge was replaced in 1905 by the current “iconic” three-curved superstructure of the
Historic Bridge. See attached history of the Historic Bridge published in 1995 by current State
Geologist Edward Murphy in Part 3 of the documents filed by FORB in these proceedings. As
shown in this photograph of the fill around Pier 1, the fill was clearly not part of “accumulation
of material” by “riparian accretion or reliction” resulting “from natural causes” under NDCC §§
47-06-05 & 61-33-01(5), whether it occurred before or after statehood. Thus, for the same
reasons discussed for Pier 4, placing fill around Pier 1 was and is not legally sufficient to transfer
ownership of the owner of the riverbank east of Pier 1, either when it was put there, or since.

Figure 2 Photograph of fill placed around Pier 1 after it was constructed below ordinary high-water mark, and after the railroad
tracks east of Pier 1 were removed and the area was filled with "fill," but before the 1905 superstructure of the bridge was
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completed. Edward Murphy’s 1995 article discusses the excavation around Pier 1 shown in this photograph, which was done to
address groundwater issues caused by the water towers on top of the hill above the Historic Bridge. Copy of photo purchased by
Lyle Witham from Magic Photo in February 2022.

The language of NDCC § 47-06-05 is the exact same language as it was originally enacted as §
584 of the 1877 Revised Codes of the Territory of Dakota, Civ. C. 1877, § 584. See codification
notes for NDCC § 47-06-05. As such, Civ. C. 1877, § 584, was the law in Dakota Territory at the
Historic Bridge was being constructed between 1880-1883, it was recodified as the law of the
North Dakota in 1895, R.C. 1895, § 3493, and it has remained the law of North Dakota, without
amendment, through each recodification of the law, including its current codification at NDCC §
47-06-05. Again, see codification notes for NDCC § 47-06-05.

U.S. Const. Art IV, Sec. 3, CL. 2, sets forth Congress’s power over territories of the United
States:

The Congress shall have Power to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States; and nothing in
this Constitution shall be so construed as to Prejudice any Claims of the United States, or
of any particular State.

In the territories, Congress has the entire dominion and sovereignty, national and local, and has
full legislative power over all subjects upon which a state legislature might act.! Congress may
legislate directly with respect to the local affairs of a territory or it may transfer that function to a
legislature elected by the citizens thereof, which will then be invested with all legislative power
except as limited by the Constitution of the United States and acts of Congress.? In the case of
Dakota Territory, Congress gave to the Dakota territorial legislature the authority to enact laws
under the organic law cited and quoted on pages vi-xiv of the1877 Revised Codes of the
Territory of Dakota.

Civ. C. 1877, § 584, was one of the laws enacted under that authority, “which relate to ...
property of every kind, and to obligations of every nature in relations to persons and property,
including the entire subject of private corporations.” Preface to the1877 Revised Codes of the
Territory of Dakota, p. iv. Thus, Civ. C. 1877, § 584 was the law that applied to the Historic
Bridge as it was constructed between 1800 and 1883, and remained the law after North Dakota
became a state to the present day. Placing fill and riprap around Piers 1 and 4 when the bridge
was constructed and after North Dakota became a State did not transfer any ownership of the
land beneath the Historic Bridge itself to the railroad.

L Simms v. Simms, 175 U.S. 162, 168 (1899); United States v. McMillan, 165 U.S. 504, 510 (1897); El Paso & N.E.
Ry. v. Gutierrez, 215 U.S. 87 (1909); First Nat’l Bank v. County of Yankton, 101 U.S. 129, 133 (1880).

2 Binns v. United States, 194 U.S. 486, 491 (1904); Walker v. New Mexico & So. Pac. R.R., 165 U.S. 593, 604
(1897).



The same argument and analysis apply to Civ. C. 1877, §§ 163, 165 & 583, as to Civ. C. 1877, §
584 discussed above (currently NDCC §§ 47-01-03, 47-01-05, & 47-06-04). When the Northern
Pacific began construction of the Historic Bridge in 1880, Dakota Territorial law was clear that
land includes “That which is affixed to land.” Revised Code, Territory of Dakota, § 163 (1877).
A fixture is part of the land under the 1877 Revised Code when it is “imbedded in it.” Id. at §
165. The photographs of the Historic Bridge as it was constructed, the construction report by the
bridge’s architect and designer, George Morison, and Chapter XXXVII, pp. 330-340, of Eugene
Smalley’s History of the Northern Pacific Railroad published in 1883 all clearly show that the
Historic Bridge was imbedded into the Missouri riverbed before statehood. For example, this
story from the December 9, 1881, Bismarck Tribune describes how the Historic Bridge was
being imbedded into the riverbed as it was being built:



This diagram from George Morison’s report on the construction of the Bridge shows all four
piers of the Bridge plus the trestle were within the ordinary high water mark:

Figure 3 Map of the Bridge as designed and signed by George Morison for construction.

The following paragraphs describe the conditions and circumstances George Morison faced in
designing and building the Historic Bridge at this crossing:

The Missouri River had been the principal thoroughfare through the region years before
the arrival of the first railroad, and by 1880 steamboat freighting was solidly entrenched
in the economic and military character of Bismarck and beyond, to Fort Benton in
Montana Territory. The Northern Pacific bridge could not, therefore, impede river traffic.
To provide a passable channel for the shallow-drafted mountain boats, Morison
considered the conventional configurations: a low bridge with a moveable span or a



fixed-span structure supported well above the shipping lane on high piers. He quickly
rejected the concept of the low bridge, arguing that the extensive cutting on the east bank
that would be necessary, the ferocity of spring flooding, and the problems of maintaining
a navigable channel alongside the swing span during the ice-choked late autumn months
made it impractical.

The Bismarck Bridge, like the one at Plattsmouth, would feature a high configuration.
The most formidable engineering problem that Morison faced was not the height of the
bridge but the exceptional width of the Missouri at Bismarck. At that point the channel
was about 3,000 feet wide at ordinary high water - three times the width at Fort Abraham
Lincoln, five miles downriver. Additionally, the broad plain on the west bank was
necessary as a release for spring flooding and could not be filled for an approach without
endangering Mandan - "that unfortunately situated town," as Morison called it. As a
solution, the engineer proposed an extensive trestle approach from the west. To control
the river width at the crossing, he detailed the construction of a major revetment project
upstream, consisting of an earthen dike on the west shore which would constrict the water
to a 1,000-foot channel at normal levels (shown in Figures 25 and 24).

Although six major bridges spanned the Missouri River by 1880, none had been built
over the river's upper reaches in Dakota Territory. The Bismarck Bridge would be the
first. Most of the transcontinental and transregional railroad activity in America was then
occurring south, through the central Midwestern states. Moreover, the problematic nature
of the river in the north formed an obstacle to bridge construction. Although generally
narrower than the channel downstream, the Missouri in Dakota and Montana was subject
to extremely destructive surges of water and ice during the freezing and thawing of the
winter ice flows, which would require costly construction to protect bridge piers. Morison
succinctly described the problems of bridgebuilding on the upper Missouri in a report to
Billings:

The peculiarities of this portion of the Missouri valley are of two kinds: the first is
due to the entire absence of any proper rock in the formation of this country, and
the second is due to the ice, which is always very heavy in the long winters of this
high latitude, and causes violent floods when it breaks up in the spring. The
absence of rock is of comparatively small consequence, as the underlying
formation is very hard clay of indefinite thickness, which seems entirely proof
against the action of the water, and is capable of sustaining great weights. The
action of the ice, however, is very important *e* The River is liable to open from
above instead of below, causing a succession of ice gorges, accompanied by a
series of violent local floods. Except for the violence of the ice flood, bridging the
Missouri at Bismarck would be a comparatively simple matter. Fully one-half of
the cost of a bridge here is due to conditions which seldom act as much as two
days in a year.

HAER No. NE-2, Historic American Engineering Record, National Park Service,
https://tile.loc.gov/storage-services/master/pnp/habshaer/ne/ne0000/ne0042/data/ne0042data.pdf,
pp. 73-76.




The 1877 Revised Code had a specific set of requirements, Article IX, §§ 450-85, that applied to
railroads for them to acquire land for railroad use. There is no evidence that the railroad went
through that process to acquire any land from Dakota Territory for the railroad crossing before it
began construction of the historic 1883 Bridge. The 1877 Revised Code addresses this issue:
“When a person affixes his property to the land of another, without an agreement permitting him
to remove it, the thing affixed belongs to the owner of the land, unless he chooses to require the
former to remove it.” Revised Code, Territory of Dakota, § 583 (1877).

The only records in the Burleigh and Morton County Recorders’ offices relating to ownership of
the Historic Bridge are vague references to the 1864 Act that created the Northern Pacific
Railroad Company. Section 2 of the 1864 Act “grant[s] to said Northern Pacific Railroad
Company, its successors and assigns” “the right of way through the public lands ... for the
construction of a railroad and telegraph as proposed; and the right, power, and authority ... to
take from the public lands, adjacent to the line of said road, material of earth, stone, timber, and
so forth, for the construction thereof.” (Emphasis supplied.) This language, on its face, grants
only a “right of way through the public lands ... for the construction of a railroad” plus “the right
... to take from the public lands, adjacent to the line of said road, material of earth, stone, timber,
and so forth, for the construction thereof.” The Supreme Court held in Great Northern Railway
Co. v. United States, 315 U.S. 262, 266-67 (1942) that this language, nearly identical under the
1875 to the 1864 Acts, granted only a surface easement rather than ownership of the land. This
applies particularly of riverbeds of navigable waters which are held in trust and transferred to
States at the time of Statehood under the Public Trust and Equal Footing Doctrines as described
in detail through the remaining sections of these comments.

Thus, the Historic Bridge was transferred to North Dakota as a fixture attached to the land at the
time of statehood. The law of Dakota Territory, the state and federal constitutional doctrines and
provisions, as well as the statutes and case law of North Dakota, discussed throughout this
memorandum all establish that the riverbed below the Historic Bridge as well as the fixtures
attached to it ordinary high-water mark all were transferred to North Dakota when it became a
State on November 2, 1889.

BNSF has proposed a “project” that builds the proposed bridge so close to the existing Historic
Bridge that building the new bridge will require the destruction of the Historic Bridge. These two
issues cannot be bifurcated. Granting a permit that allows the new bridge to be built so close to
the Historic Bridge eliminates the “preservation alternative.” The issues of ownership of the
riverbed, the Historic Bridge, and the riparian shorelines must be resolved before a permit for
this project may be granted.

BNSF’s predecessor, the Northern Pacific, recognized the historical importance of the Historic
Bridge as an essential link in its original transcontinental railroad. For example, the following
undated advertisement entitled “Bridge 196 is from the Northern Pacific Railway Company
Records, 1870-1968, MSS 128, donated by the Northern Pacific Railway Company to the
Maureen and Mike Mansfield Library at the University of Montana. The photo of “Bridge 196”
shows the 1905 steel superstructure of the bridge that replaced the original steel superstructure



shown in numerous photographs of the bridge when it was first constructed and tested in 1882.
The 1905 superstructure continues to be used in early 2023.

Figure 4 Early 20th Century Northern Pacific Railway Company Yellowstone Park Line advertisement featuring "Bridge 196," the
historic bridge between Bismarck and Mandan. Figure 1 is from the Northern Pacific Railway Co. 1870-1968 manuscripts,
Maureen and Mike Mansfield Library, University of Montana.

“Bridge 196” is of course the historic bridge between Bismarck and Mandan that was
constructed by the Northern Pacific Railway Company between the fall of 1880, when
construction of the dike west of the historic bridge and the current river channel began, and
October 21, 1882, when “[t]he bridge was formally opened ... and tested at first with four
engines crossing from east to west, and then with eight crossing from west to east. A passenger
train was then sent over from the Bismarck side. The event was celebrated by a banquet in
Bismarck that evening.”

The Northern Pacific Railway advertisement featuring “Bridge 196 calls it “A Vital Link in
Transcontinental Railway Service,” and provides a short history of the Historic Bridge and its
importance to the building of the Northern Pacific transcontinental railroad as understood and
advertised by the Northern Pacific Railway Company in the first half of the 20" Century. It is
useful to quote the body of the above advertisement in print large enough to be readable:

3 Eugene V. Smalley, History of the Northern Pacific Railroad, G.P. Putnam’s Sons (1883), p. 394.
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Almost equivalent to scaling and tunnelling great mountain ranges to construct the “First
of the Northern Transcontinentals” was the bridging of the mighty Missouri, greatest
river barrier of the Northwest.

In the office files of the Northern Pacific engineering department the 1,514 foot structure
between Bismarck and Mandan, North Dakota is indexed simply as “Bridge No. 196 but
it is a vital link in transportation across the Northwest. Into the steel girders and granite
piers is woven the ever-continuous story of Northwest and World trade. Across the steel
trusses flow grain and wool, livestock and lumber, gold dust and mineral ores, fruit and
salmon.

Until 1882 Indians and frontiersmen looked at the tumultuous “Big Muddy” and swore
no man could tame it. But the undaunted railroad builders watched the migrating buffalo
and confidently located the vital structure where the great herds swam the stream.

As the heavier locomotives and cars take the place of the old and as train schedules
tighten, Bridge No. 196 “carries on” to serve North Pacific shippers with dependable
transportation. It is one of the historic links between East and West, one of the ranking
“firsts” in National Railroad Service.

Bridge 196 has now been in near “ever-continuous” service for ~140 years. BNSF’s application
to ND DWR for a Sovereign Lands Permit raises legal and factual questions of 1) ownership of
the riverbed beneath the Historic Bridge; 2) ownership of the Historic Bridge structure itself; 3)
ownership of the riparian zones beneath the Historic Bridge as well as the ownership interests of
riparian owners’ adjacent lands next to the riparian zones north and south of the Historic Bridge
crossing on both sides of the Missouri, most of which, except for the land south of the west
embankment of the bridge, are owned by public entities with public interests to protect and
special rules of interpretation which apply; 4) whether or not the North Dakota State Historic
Board should grant permission to destroy the Historic Bridge under NDCC § 55-02-07; and 5)
whether to grant a Sovereign Lands permit to BNSF after considering all the factors set forth in
NDCC ch. 61-33; NDAC ch. 89-10-01; North Dakota Sovereign Land Management Plan, Office
of the State Engineer (January 2007);* and Letter Opinion from Attorney General Wayne
Stenehjem to Ken Royse, Chairman, Burleigh County Water Resource District, NDAG Opinion
2005-L-01 (January 3, 2005).°

The above discussion has summarized why the riverbed beneath the Historic Bridge, as well as
the bridge itself, as they existed at the time of statehood, are owned by the State of North Dakota,
and have not been transferred by the addition of fill during construction or afterwards, around
any of the piers of the bridge or the trestle. The remainder of these comments will address in
more detail the five issues set forth above as fundamental legal questions that must be answered
before a permit may be issued by ND DWR. FORB will then comment on the eleven more

4 Available at https:// www.swe.nd.gov/pdfs/sovereign land_management.pdf; last retrieved January 12, 2023.
5 Available at https://www.swc.nd.gov/pdfs/app_a.pdf ; last retrieved January 12, 2023.
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technical considerations set forth in NDAC § 89-10-01-08 in in a separate document. ¢ (Part II of
FORB’s comments).

NDAC § 89-10-01-08 sets forth eleven considerations:

The state engineer may approve, modify, or deny any permit application. In deciding
what action to take on a permit application, the state engineer must consider the potential
effects of the proposed project on the following:

. Riparian owner's rights;

. Recreation;

. Navigation;

. Aesthetics;

. Environment;

. Erosion;

. Maintenance of existing water flows;
. Fish and wildlife;

. Water quality;

10. Cultural and historical resources; and
11. Alternative uses.

O 001N DN B~ W=

In summary, this permit application raises issues of ownership of the riverbed, ownership of the
Historic Bridge (a/k/a Bridge 196), and ownership of riparian lands north and south of the
Historic Bridge. Because the piers of the Historic Bridge have stood for over 140 years without
fundamental change, these issues of ownership have been dormant since the time the Historic
Bridge was built. Although North Dakota became the owner of the riverbed of the Missouri
River in North Dakota at the time of statehood on November 2, 1889, no event has caused the
unique legal issues of ownership of the riverbed beneath and the Historic Bridge itself to arise
until this Sovereign Lands application. BNSF’s Sovereign Land permit application provoked this
dormant volcano to become active. How the ND DWR determines the issues raised in this
proceeding will have long-term consequences for the future of the Bismarck and Mandan
communities, the people of North Dakota, and the larger community and region. That larger
community will either have or not have the opportunity to experience the history, culture, and
natural beauty of this singularly important historic landmark and historic corridor of the Missouri
River.

2.0 Scope of BNSF’s Project

As noted above, NDAC § 89-10-01-03(8) defines “project” as “any activity that occurs either
partially or wholly on sovereign lands.” BNSF’s 2017 application for a Sovereign Land’s permit
correctly defined the “project” in this case as a single project that involves both 1) construction

¢ The ownership issues fall under NDAC § 89-10-01-08(1) dealing with riparian owners’ (plural intended) rights
because they are essential for determining who are the riparian owners and who owns the riverbed beneath the
Historic Bridge, including the unique ownership interests created by the 1864 Act, if any, which in no way were or
are “fee simple” ownership issues under any interpretation of the relevant law, as explained in these comments
below.
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of a new railway bridge over the Missouri River and 2) destruction of the existing Historic
Bridge. The recently issued final Environmental Impact Statement (Final EIS) before the United
States Coast Guard (Coast Guard) entitled “Final Environmental Impact Statement for BNSF
Railway Bridge 196.6 Project Across the Missouri River, Mile Point 1315.0, Morton and
Burleigh Counties, between Bismarck and Mandan, North Dakota” considered this project as
constituting both 1) construction of a new bridge and 2) possible destruction of the existing
Historical Bridge, and addresses both of those issues together. BNSF’s August 25, 2022,
application for a Clean Water Act Section 401 Certification to the North Dakota Department of
Environmental Quality (ND DEQ) also combines a request for 1) construction of a new bridge
and 2) destruction of the existing bridge. The Certification recently issued by ND DEQ considers
and combines both construction and destruction into a single permit. BNSF’s attempt to divide or
bifurcate this project, and to consider only the construction portion of the project, must be
rejected by ND DWR. Because of how close the proposed new bridge is to the Historic Bridge, a
decision to allow construction of the new bridge is also a decision to tear down the existing
Historic Bridge.

NDAC § 89-10-01-03(8) defines “Authorization” as “a permit, easement, lease, or management
agreement approved and granted by the state engineer after application; and the authority granted
in sections 89-10-01-10 and 89-10-01-19.” (Emphasis supplied.) NDAC § 89-10-01-10 excludes
only boat docks, water intakes, mooring of watercraft, and clearing and snagging by
governmental entities from a requirement for authorization through application to ND DWR.
NDAC § 89-10-01-19 allows maintenance or repair without additional authorization only when
that work conforms “with the original authorization” and “does not alter the use or size of the
project.” Tearing down the Historic Bridge is not maintenance or repair, and it requires work that
goes beyond the construction of a new bridge. The project as proposed by BNSF intertwines both
the construction of a new Bridge and the destruction of the Historic Bridge. This single project
cannot at this late date be bifurcated unless BNSF proposes a plan of construction that does not
require the Historic Bridge as a part of what is required for the project to be completed.

Considering the construction part of the project separately from the destruction part is on its face
an attempt to avoid full consideration of the multiple impacts and factors that the law requires the
ND DWC to consider before issuing a Sovereign Lands permit. This will preclude any
meaningful consideration of the legal and factual issues that must be considered regarding the
Historic Bridge under NDCC ch. 61-33; NDAC ch. 89-10-01; the North Dakota Sovereign Land
Management Plan, Office of the State Engineer (January 2007); and the Letter Opinion from
Attorney General Wayne Stenehjem to Ken Royse, Chairman, Burleigh County Water Resource
District, NDAG Opinion 2005-L-01 (January 3, 2005), before a permit may be granted.

In summary, as evidenced by the recent Final EIS and Clean Water Act 401 Certification
proceedings, the proposed construction of the new bridge and the destruction of the existing
Historic Bridge are one project. Both BNSF and those agencies have treated it as such
throughout these proceedings so far. BNSF cannot avoid consideration of the legal and factual
issues that this project raises under North Dakota law by attempting to bifurcate the Sovereign
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Lands permit application after five years of presenting it to the public and the federal and state
permitting authorities as one project.

For these reasons and others discussed below, failure to consider the project as a whole — both
construction of the new bridge and the potential tearing down of the Historic Bridge — will
violate both procedural and substantive due process. It will also preclude consideration of the
other legal requirements set forth in these comments. Most importantly, it will result in the loss
of one of North Dakota’s most important historical landmarks, a still-in-use engineering and
aesthetic exemplar central to North Dakota’s settlement and history—a bridge between our past
and our future that can never be replicated or replaced.

3.0 Preliminary Matters

Before addressing the factual and legal issues summarized above, several common public
misconceptions about this project must be addressed so that they do not continue to derail
consideration of the factual and legal considerations that must be addressed under North Dakota
law before a Sovereign Lands permit may be issued.

3.1 Safety and Structural Integrity of the Historic Bridge

A common but incorrect assumption encouraged by BNSF in comments in news stories and
other public communications, but which is not supported by the facts or by the federal Final EIS
record, is that the Historic Bridge must be torn down because it is 140 years old, and therefore
has reached the end of its useful life.

BNSF never has said that the structural integrity of the Historic Bridge is compromised or
unsafe. BNSF’s notice in the Federal Register for public comment on the scope that the
environmental impact statement (EIS) (as well as the Draft EIS that was essentially adopted as
the Final EIS for this project) in fact states that one of the primary purposes of this project is to
build a bridge that is capable of accommodating two tracks and the load and stress that two trains
crossing the new bridge at the same time would entail. The Historic Bridge was built to
accommodate only one track and the load that one train puts on the bridge. The Historic Bridge
therefore has reached the end of its useful life for BNSF primarily because it cannot be converted
to a two-track bridge; there is no evidence in the record that the Historic Bridge is structurally
unsound or unsafe for repurposing under the preservation alternative. The Historic Bridge can be
safely repurposed as the crucial centerpiece of an existing and already developed pedestrian and
bike trail system in both Burleigh and Morton Counties that includes trails within the riparian
zone and the land owned by riparian landowners next to and under the existing Historic Bridge.

BNSF, in fact, has continued to certify the safety and structural integrity of the Historic Bridge
during the federal EIS process. BNSF last certified the continuing structural integrity of the
Historic Bridge (Bridge 196) for its current uses on June 15, 2018, as shown in the following
inspection report:
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Figure 5 BNSF 6/05/2018 Bridge Inspection Report to the federal agency responsible for bridge integrity and safety that certifies
the Historic Bridge’s capacity “to safely carry traffic being operated over the bridge.”

BNSF plans to continue using the Historic Bridge—a single-track bridge that has safely been in
near continuous use for carrying traffic and cargo for ~140 years without compromising of its
structural integrity—as it constructs a new double-track capacity bridge a mere 20 feet north of
the Historic Bridge. If anything speaks to the Historic Bridge’s continuing structural integrity, it
is this continuing use of “Bridge 196 for railroad traffic as it constructs a replacement bridge a
mere 20 feet away. The Historic Bridge can safely be converted for pedestrian and bicycle traffic
without major modifications or structural repairs. In fact, historic bridges similar to “Bridge 196
are preserved as irreplaceable cultural and recreational resources all across the United States.
Tearing down “Bridge 196,” if it happens, will be a sad exception to the preservation of historic
bridges similar to this one. Further, the fact that the Historic Bridge is structurally sound and safe
for a repurposing as part of a trail system removes any exception under NDCC ch. 61-33 and
NDAC ch. 89-10-01 that may apply to the nondiscretionary duties set forth in NDCC § 55-02-07
as discussed next.

John Risch, in his comments at the January 20" hearing for the construction part of this permit
application, discussed the length and weight and force of the coal trains that the Historic Bridge
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has safely withstood for the past 30 years as part of BNSF’s system dedicated primarily to
hauling coal for electric generation facilities, and how the Historic Bridge can withstand the tiny
comparative stress of being used primarily for pedestrian and bike traffic. At the January 20"
hearing, Mike Herzog, in a rare moment of candor for BNSF, admitted that the new bridge could
be built 92.5 north of the Historic Bridge, with 400-foot spans and piers that match those of the
Historic Bridge; it would just add another $30-40 million dollars to the cost of the new bridge.
Dawn Kopp, speaking for downtown Bismarck business owners at the January 20" meeting,
discussed the cost of just making the underpass and other railroad crossing changes that will be
needed to accommodate the double tracks and increased train traffic when this rail line is
converted to be part of BNSF’s intermodal system to be in the range of $80-90 million dollars.

This combined construction/destruction permit application is not about the safety or the
structural integrity of the Historic Bridge, or about whether a new bridge can be built. The
evidence shows that it is not an either/or choice. The new bridge can be built 92.5 feet north of
the existing bridge in a way that will not impact navigation or flooding and that preserves the
existing Historic Bridge from destruction. For the reasons discussed below, that is the choice that
North Dakota law requires ND DWR to pursue under the Public Trust Doctrine and the
provisions of NDCC § 55-02-07 that are long-established requirements of North Dakota law that
apply to Sovereign Lands of the State.

3.2 Duties imposed upon the State and the political subdivisions surrounding the Historic
Bridge under NDCC § 55-02-07

Most experienced regulators who have done major projects that affect public land and historic
and cultural resources located on public land know that any extra costs related to protection and
mitigation of historic and cultural resources are the responsibility of the project proponent, not
the public. This core responsibility to avoid historic artifacts and properties when possible, and to
preserve and mitigate when full avoidance cannot be achieved, is built into the National Historic
Preservation Act (NHPA) when it impacts federal lands or involves major federal actions. The
NHPA, however, also gives to states the central role in preserving historic structures and
properties when they are located on state land; the NHPA requires the review, but states have the
final authority under their own state laws to decide whether or not an historic property is to be

preserved when the historic structure is located on state-owned land, rather than federally owned
land.

In 1965, President Lyndon B. Johnson convened a special committee on historic
preservation. The committee studied the dismal situation, then delivered a report to
Congress. Their report, called With Heritage So Rich, became a rallying cry for the
preservation movement. Up until that time, the National Park Service's Historic American
Buildings Survey ... had documented 12,000 places in the United States. By 1966, half of
them had either been destroyed or damaged beyond repair. ... Before the year was out,
Congress passed the National Historic Preservation Act. It was the most comprehensive
preservation law the nation had ever known. The act established permanent institutions
and created a clearly defined process for historic preservation in the United States.
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Historic structures that would be affected by federal projects—or by work that was
federally funded—now had to be documented to standards issued by the Secretary of the
Interior. The law required individual states to take on much more responsibility for
historic sites in their jurisdictions. Each state would now have its own historic
preservation office and [each state] was required to complete an inventory of important
sites. The law also created the President's Advisory Council on Historic Preservation and
the National Register of Historic Places, an official list not only of individual buildings
and structures, but also of districts, objects, and archeological sites that are important due
to their connection with the past. Federal projects—or those using federal funds—were
now subject to something called the Section 106 review process: Determining whether
the work to be done would harm a site and if so, a way to avoid or minimize that harm.

With the passage of the act, preservation in the United States became formalized and
professionalized. The National Historic Preservation Act was tied to a growing awareness
of the past and of community identity. Many communities realized that there was an
unexpected economic force behind preservation. The act helped foster heritage tourism,
attracting visitors who wanted to experience the past in ways that no book or
documentary could match. The distinctive character of old architecture and historic
districts became a powerful draw for many Americans, and antidote to anonymous
suburbs and strip malls.” (Emphasis supplied.)

North Dakota enacted its most important statute protecting historic properties located on state-
owned land, NDCC § 55-02-07 in 1965 (S.L. 1965, ch. 379, § 18), one year before the NHPA
was enacted in 1966. The protections that NDCC § 55-02-07 offers to historic structures located
on state-owned property are related to, but independent from, federal law and must be addressed
in a separate state process as set forth in NDCC § 55-02-07. ND AG Opinion 2005-L-01
(January 3, 2005), supra, summarizes the State’s role:

The federal government, however, is not the only government with regulatory authority
over activities on the river. The state plays a significant role because it owns the bed of
navigable waters, and the Missouri River is navigable. State ex rel. Sprynczynatyk v.
Mills, 523 N.W.2d 537, 539 (N.D. 1994). The state’s title extends from ordinary high
watermark to ordinary high watermark. Id. See also Shively v. Bowlby, 152 U.S. 1, 26
(1894); Harrison v. Fite, 148 F. 781, 783 (8th Cir. 1906); 43 U.S.C. § 1301(a)(1).
Consequently, a state permit is required for bank stabilization projects and for any
mitigation work a developer desires to carry out within the river. Permits are issued by
the State Engineer, the state official responsible for administering the state’s non-mineral
interests in navigable waters. N.D.C.C. ch. 61-33. The State Land Board manages the
mineral interests. N.D.C.C. § 61-33-03. The State Engineer has adopted rules regulating
river activities. N.D.A.C. ch. 89-10-01.

7 National Park Service website at https://www.nps.gov/subjects/historicpreservation/national-historic-preservation-
act.htm (retrieved January 14, 2023).
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Ownership by the State of the riverbed beneath the Historic Bridge up to the ordinary high-water
mark makes the Historic Bridge, which BNSF proposes to destroy, subject to NDCC § 55-02-07
whether or not the Historic Bridge itself (as a permanent fixture in existence at the time of
transfer) was transferred to North Dakota at the time of statchood (November 2, 1889):

Any historical or archaeological artifact or site that is found or located upon any
land owned by the state or its political subdivisions or otherwise comes into its
custody or possession and which is, in the opinion of the director of the state
historical society, significant in understanding and interpreting the history and
prehistory of the state, may not be destroyed, defaced, altered, removed, or
otherwise disposed of in any manner without the approval of the state historical
board, unless section 55-02-07.2 applies to the site. Notification of the director's
opinion of significance must be communicated to the appropriate governing
official. The state historical board through the director, within sixty days of written
notification to it by the appropriate governing official of the state or political
subdivision's desire, need, or intent to destroy, alter, remove, or otherwise dispose
of a significant artifact or site, shall provide the governing official written direction
for the care, protection, excavation, storage, destruction, or other disposition of the
significant artifact or site. The state and its political subdivisions shall cooperate
with the director in identifying and implementing any reasonable alternative to
destruction or alteration of any historical or archaeological artifact or site
significant in understanding and interpreting the history and prehistory of the state
before the state historical board may approve the demolition or alteration (NDCC §
55-02-07) (emphasis supplied).

When BNSF originally applied to the State Engineer in 2017 for a Sovereign Lands permit, the
North Dakota State Historic Preservation Officer/Director of the State Historical Society of
North Dakota at that time concurred that the Historic Bridge is “eligible for the National Register
of Historic Places” meaning it is an historic structure significant to North Dakota’s history.®
Thus, the Historic Bridge is a structure that requires approval from the North Dakota State
Historical Board under NDCC § 55-02-07 before a Sovereign Lands Permit can be issued by the
North Dakota State Engineer to demolish it. These comments will set forth the numerous issues
that must be addressed before such a permit may be issued.

NDAC § 89-10-01-06(1) requires the state engineer to initiate the review of each application for
a Sovereign Lands permit by requesting comments from various state and federal agencies,
including “the state historical society.”

Although NDAC § 89-10-01-06(2) gives the state engineer “is not bound by any comment
submitted,” that is not true when the relevant law creates a nondiscretionary duty on the part of
the state agency from which a request for comment must be sent under NDAC § 89-10-01-06(1),

8 The current State Historic Preservation Officer/Director of the State Historical Society has
made the same determination.
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in this case the state historical board, as well as a mandatory duty for the State itself. The
following language from NDCC § 55-02-07 creates such a nondiscretionary duty:

Any historical or archaeological artifact or site that is found or located upon any land
owned by the state or its political subdivisions or otherwise comes into its custody or
possession and which is, in the opinion of the director of the state historical society,
significant in understanding and interpreting the history and prehistory of the state, may
not be destroyed, defaced, altered, removed, or otherwise disposed of in any manner
without the approval of the state historical board. ...

The state and its political subdivisions shall cooperate with the director in identifying and
implementing any reasonable alternative to destruction or alteration of any historical or
archaeological artifact or site significant in understanding and interpreting the history and
prehistory of the state before the state historical board may approve the demolition or
alteration.

For the reasons discussed in more detail below, NDCC § 55-02-07 thus creates a
nondiscretionary duty by the “state and its political subdivisions” to “cooperate with the director
[of the state historical society] in identifying and implementing any reasonable alternative to
destruction or alteration of any historical or archaeological artifact or site significant in
understanding and interpreting the history and prehistory of the state before the state historical
board may approve the demolition or alteration.”

The Historic Bridge, and the area where the Historic Bridge is located, is a “historical site” that
is “significant in understanding and interpreting the history and prehistory of the state,” perhaps
more so than any other site in North Dakota. It is tied to the Mandan nation village sites and
cultural areas that surround it and that that vary from centuries old to over a millennium in age; it
is tied to Lewis and Clark, Fort Lincoln, the Little Big Horn, buffalo trails and crossings, stage
coach lines, the Missouri River Steamboat era, becoming the capitol of Dakota Territory, and
completion of the Northern Pacific transcontinental railroad and the settlement of Dakota
territory and the rest of the northwestern part of the United States, including Montana, Idaho,
Washington, and Oregon. For example, photos shown below in these comments of the Historic
Bridge during construction are copied from the National Archives and the historical archives of
surrounding States as well as in North Dakota.

The building of the Historic Bridge was an event of great historical consequence to those states
as well as North Dakota. Preserving the Historic Bridge saves this irreplaceable landmark
representing their national, regional, and state histories as well as ours. And that is just the
beginning. The Historic Bridge and its surroundings constitute one of the most historically and
culturally dense prehistorical and historical areas in North Dakota and the Upper Great Plains.
To paraphrase an analogy in a news story, it is one of the most densely rich historical and
cultural areas in North Dakota and surrounding States and Canadian Provinces, and among all of
those, none of the others can claim connection to as many of the historically important people,
events, and cultures of the northern plains. The Historic Bridge is the Eiffel Tower of the
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Northern Plains—it represents every aspect of the history and culture of our region, good and
bad—a history and culture that will lose its primary embodiment and symbol if it is torn down.

The Historic Bridge, and the area where the Historic Bridge is located, is also “located upon ...
land owned by the state or its political subdivisions” for the reasons discussed in several sections
of these comments below.

In this case, Governor Doug Burgum began to fulfill the State’s nondiscretionary duty to
“cooperate with the director [of the state historical society] in identifying and implementing any
reasonable alternative to destruction or alteration of any historical or archaeological artifact or
site significant in understanding and interpreting the history ... of the state” In May of 2021, the
Bismarck Tribune’s Editorial Board’s interviewed Governor Doug Burgum about preserving the
historic 1883 Northern Pacific Railroad Bridge that this CWA section 401 certification will play
a necessary step in allowing the 1883 bridge to be torn down. The story of that interview
appeared in the Bismarck Tribune on May 14, 2021, and quotes Governor Burgum as saying:

“In comments Friday to the Tribune Editorial Board, the second-term Republican
governor and former downtown Fargo developer said the bridge dating to 1883 would be
‘an incredible asset for the state, for Burleigh County, for Morton County, for Mandan
and for Bismarck to save.’”

“The bridge could be a top attraction in the state, drawing potentially ‘hundreds of
thousands of visitors a year,” for walks, bicycle paths, farmers markets and views of the
Missouri River, ‘and it could never be replicated,” the governor said. He cited the Stone
Arch Bridge in Minneapolis and the Pfluger Pedestrian Bridge in Austin, Texas.”

"These things are so popular in terms of what they draw," Burgum said. "Is it going to be
hard? Yes. Is it assured? No. Is it worth trying to figure out how to make it happen? I
think yes, it is."

“But [Governor Burgum] pointed out several problems to solve without interrupting rail
service, including engineering challenges such as the approaching tracks and how much
the river would rise in planting pylons for a new bridge. Addressing liability with the
Friends of the Rail Bridge group also must be resolved, he said.”

“The governor also said new federal coronavirus aid could potentially ‘close the gap’ on
the bridge project, depending on what newly issued federal guidance intends for the
money, which Burgum said has an emphasis for tourism. North Dakota's share of the
federal American Rescue Plan aid is $1.89 billion, which the Legislature intends to divvy
up in the future.”

“Burgum also said the bridge wouldn't "have to be hooked up to a trail system on day

one. ‘If you could just save the thing, you can spend the next 10 years fundraising and
developing the tourism plans -- just not knock it down,’ he said. “The bridge project
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‘would be a fun one’ to pursue and ‘worth us taking a look at it” now that the busy
legislative session is over, [Governor Burgum] said. ‘I still think there's a way to make it
work,’ the governor said.”

An open records request done by FORB to Governor Burgum’s office revealed that shortly after
this story appeared in the Bismarck Tribune, the CEO of BNSF had three separate conference
calls with Governor Burgum and members of his staff putting pressure on the Governor and his
staff to not to pursue the path that Governor Burgum had set forth in the May 14" Bismarck
Tribune story, after which the Governor discontinued his attempts to preserve the Historic
Bridge.

Another open records request made by a FORB board member revealed that local BNSF
lobbyists have had private interactions and conversations with local county commissioners, city
officials, and other local boards outside of public meetings that undermined the open meetings
requirements of North Dakota law, made the public meetings largely meaningless with
predetermined outcomes, and prevented any possibility of pursuing the common-sense steps to
consider measures to preserve the historic bridge as outlined by Governor Burgum in his
interview with the Tribune.

This lobbying by BNSF and the resulting lack of transparency has prevented the Bismarck-
Mandan community and the people of North Dakota from having an honest look at the
alternatives and costs of preserving the Historic Bridge and considering both the short-term and
long-term costs and benefits of preserving the Historic Bridge. But it is not too late for both the
state and the political subdivisions—the cities of Mandan and Bismarck, and the counties of
Morton and Burleigh—to correct this error and fulfill the nondiscretionary duties imposed on
them under NDCC § 55-02-07. In fact, NDCC § 55-02-07 requires it. Most likely this was not an
intentional shirking of their duties by the State or the political subdivisions, but happened
perhaps because the persons involved did not fully understand their obligations and authority
under the law. These are complex legal and factual issues, some of which are issues of first
impression.

The “shall” in the following language of NDCC § 55-02-07 creates a mandatory and
nondiscretionary duty on the part of the State, the cities of Mandan and Bismarck, and the
counties of Morton and Burleigh, to cooperate with the director of the state historical society “in
identifying and implementing any reasonable alternative to destruction” of the Historic Bridge:

The state and its political subdivisions shall cooperate with the director in identifying and
implementing any reasonable alternative to destruction or alteration of any historical or
archaeological artifact or site significant in understanding and interpreting the history and
prehistory of the state before the state historical board may approve the demolition or
alteration.

As noted recently in City of West Fargo v. McAllister, 2022 ND 94, 9 5, 974 N.W.2d 393, 395-
96:
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“Statutory interpretation is a question of law, fully reviewable on appeal.” Schmitz v. N.
Dakota State Bd. of Chiropractic Exam'rs, 2022 ND 52,99, 971 N.W.2d

892 (quoting State v. Bearrunner, 2019 ND 29, 9 5, 921 N.W.2d 894). “The primary
purpose of statutory interpretation is to determine legislative intent.” /d. “Words in

a statute are given their plain, ordinary, and commonly understood meaning, unless
defined by statute or unless a contrary intention plainly appears.” Id.; see N.D.C.C. § 1-
02-02.

The words of NDCC § 55-02-07 must be given “their plain, ordinary, and commonly understood
meaning.” Those words are: “The state and its political subdivisions shall cooperate with the
director in identifying and implementing any reasonable alternative to destruction or alteration of
any historical or archaeological artifact or site significant in understanding and interpreting the
history and prehistory of the state...” The legislature chose to use the mandatory “shall” rather
than the discretionary “may” in describing the duties of the state and the relevant political
subdivisions where historic property protected by NDCC § 55-02-07 is located—in this case the
Historic Bridge located in the cities of Mandan and Bismarck and the counties of Morton and
Burleigh. The requirement that these entities “cooperate with the director in identifying and
implementing any reasonable alternative to destruction or alteration of any historical or
archaeological artifact or site” must be given its “plain, ordinary, and commonly understood
meaning.” Those entities must cooperate with the director of the state historical society to
identify and implement any reasonable alternative to the destruction of the Historic Bridge. Only
if that first happens can the state historical board “approve the demolition” of the Historic
Bridge, and only if there is not a reasonable alternative to destruction. That has not happened,
and there is a reasonable alternative to the destruction of the Historic Bridge.

For the Historic Bridge, one of the reasonable alternatives to destruction is the “preservation
alternative,” which was identified in the federal EIS as “EIS Offset Alternative 2: 92.5-foot
Offset, 400-foot Spans, Retain Existing Structure.” This alternative provides a pier configuration
that aligns with the existing piers. This solves many of the erosion, water rise, and ice jam issues
created under BNSF’s preferred alternative, which adds three new piers for the new bridge
spaced between the Historic Bridge’s two existing piers currently in the Missouri River channel.
Also, building the new proposed bridge 92.5 feet north of the Historic Bridge is far enough north
to preserve the Historic Bridge but still close enough to use the existing right-of way on both
sides of the river. Further, building the new bridge only 92.5 feet north of the existing bridge
does not add unreasonable cost to BNSF to build the new bridge, but preserves the Historic
Bridge as a “reasonable alternative to destruction” under NDCC § 55-02-07.

FORB supports “EIS Offset Alternative 2: 92.5-foot Offset, 400-foot Spans, Retain Existing
Structure” as a “reasonable alternative to destruction” that satisfies the requirement that the
Historic Bridge be preserved if there is a “reasonable alternative to destruction”—which EIS
Offset Alternative 2 is. FORB supports the building of a new bridge, but, for the reasons
discussed above and below, that alternative must also preserve the Historic Bridge. EIS Offset
Alternative 2 provides that reasonable alternative.

NDAC § 89-10-01-06(3) provides that “[u]pon completion of the review and any public meeting
held under section 89-10-01-07, the state engineer may grant, deny, or condition the
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application.” (Emphasis supplied.) NDAC § 89-10-01-08 gives the ND DWR authority to
“approve, modify, or deny any permit application.” NDCC § 61-33-05 provides that “The
department of water resources shall manage, operate, and supervise all properties transferred to it
by this chapter.” NDCC § 61-33-03 provides that “All possessory interests now owned or that
may be acquired except oil, gas, and related hydrocarbons, in the sovereign lands of the state
owned or controlled by the state or any of its officers, departments, or the Bank of North Dakota,
together with any future increments, are transferred to the state of North Dakota, acting by and
through the director of the department of water resources.” NDAC § 33.1-16-02.1-04(12)
provides that “The best usage for the waters shall be those uses determined to be the most
consistent with present and potential uses in accordance with the economic and social
development of the area.” (Emphasis supplied.) And, for the reasons discussed above, the State
has a nondiscretionary duty to cooperate with the director of the state historical society to
identify and implement any reasonable alternative to the destruction of the Historic Bridge.

In summary, because the Historic Bridge is located on sovereign lands, all of these provisions
together give ND DWR authority to approve, grant, deny, condition, modify, or deny BNSF’s
Sovereign Lands permit application. For the reasons discussed above, the State has a
nondiscretionary duty to cooperate with political subdivisions and the director of the state
historical society “in identifying and implementing any reasonable alternative to destruction” of
the Historic Bridge. That has not been done in this case in a way that satisfies the statutory
requirements set forth above. ND DWR should consider “any reasonable alternative to
destruction” identified through that process, including any identified in this Sovereign Lands
permit proceeding. FORB supports “EIS Offset Alternative 2: 92.5-foot Offset, 400-foot Spans,
Retain Existing Structure” as a “reasonable alternative to destruction” that satisfies the
requirement that the Historic Bridge be preserved when there is, as in this case, a “reasonable
alternative to destruction.”

4.0 Ownership Issues

This part of FORB’s comments will address the first three legal and factual issues of ownership
raised by BNSF’s application to ND DWR for a Sovereign Lands Permit: 1) ownership of the
riverbed beneath the Historic Bridge; 2) ownership of the Historic Bridge structure itself; and 3)
ownership of the riparian zones beneath the Historic Bridge as well as the ownership interests of
riparian owners adjacent lands next to the riparian zones north and south of the Historic Bridge
crossing on both sides of the Missouri, most of which, except for the land south of the west
embankment of the bridge, are owned by public entities with public interests to protect and
special rules of interpretation which apply. Of these three issues, ownership of the riverbed
beneath the Historic Bridge is the most important, because it triggers the requirement for BNSF
to apply for a Sovereign Lands permit and the requirement that the State comply with NDCC §
55-02-07 for the reasons discussed in the previous section of these comments.

4.1 Ownership of the Riverbed beneath the Historic Bridge

No law school professor could draw up a hypothetical more complicated and challenging than
the facts and law, both federal and state, that apply to ownership of the Historic Bridge. Because
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of this, these comments will have to be long enough to adequately raise and address all of these
complicated legal and factual issues.

FORB submitted into the Coast Guard’s record of decision for the final EIS a substantial
summary of the Equal Footing and Public Trust doctrines as that law developed under federal
statutory and constitutional law and discussed how that law applies to the Historic Bridge. See
FORB’s April 4, 2022, memorandum to the United States Coast Guard attached to these
comments which lays out in detail the facts and the laws that were in effect at the time of transfer
of the riverbed, and the Historic Bridge as a structure attached to that riverbed, in 1889. (See Part
III of FORB’s comments.)

FORB’s April 4" comments to the Coast Guard did not, however, summarize the substantial
body of North Dakota law that applies the Equal Footing and Public Trust doctrines to Sovereign
Lands. NDCC § 61-03-12 requires the attorney general, and the state's attorney of the county in
which legal questions arise, to provide legal counsel to the ND DWR. Although both the Coast
Guard and then State Senator Tracy Potter requested that the Attorney General give an opinion
about State ownership of the Historic Bridge under the Equal Footing and Public Trust
Doctrines, the Attorney General declined to issue an opinion or provide legal counsel and
suggested that this was an issue for FORB to address by itself in federal or state court.

Fortunately for FORB and ND DWR, there is a large body of law that discusses the application
of the Equal Footing and Public Trust doctrines to Sovereign Lands and how the ND DWR is to
apply those doctrines in a sovereign lands permit proceeding such as this one, including the
North Dakota Sovereign Land Management Plan and the Letter Opinion from Attorney General
Wayne Stenehjem to Ken Royse, ND AG Opinion 2005-L-01 (January 3, 2005) cited previously.
Since the Attorney General has declined to do so, these comments will discuss those
responsibilities in detail, so that the role of the ND DWR under the law that applies are clear.

In fact, NDAC 89-10-01-06.1(7) makes the North Dakota Sovereign Land Management Plan a
part of every sovereign land permit proceeding. In ND AG Opinion 2005-L-01, the Office of the
State Engineer “was advised to, among other things, issue sovereign land permits only when they
are consistent with a comprehensive sovereign land management plan.””

The State Engineer’s authority to manage sovereign land is derived from North
Dakota Century Code (N.D.C.C.) § 61-33-05, which states that the State Engineer
shall “manage, operate, and supervise” sovereign land. The State Engineer has
adopted administrative rules to create a framework to follow legislative directives.
But, the Attorney General has indicated management of sovereign land requires
that the State Engineer incorporate the Public Trust Doctrine into any management
scheme. Specifically, that the State Engineer create a plan pursuant to the Doctrine
to manage sovereign land.!°

The North Dakota Sovereign Land Management Plan summarizes the law that applies to the ND
DWR’s management of sovereign lands as follows:

® North Dakota Sovereign Land Management Plan, p. 1.
19 North Dakota Sovereign Land Management Plan, p. 1.
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The source of the state’s authority to manage sovereign land emanates most
centrally from the Equal Footing Doctrine. N.D.A.G. 2005-L-01 provides a
comprehensive discussion of the Doctrine and the basis of the state’s authority to
manage sovereign land. But the Public Trust Doctrine provides the framework for
the state to manage sovereign land.

Black’s Law Dictionary defines the Public Trust Doctrine as “the principle that
navigable waters are preserved for the public use, and that the state is responsible

or protecting the public’s right to the use.” Thus, in the simplest of terms, the Public
Trust Doctrine provides for the legal right of the public to use certain lands and waters.
Further, the North Dakota Supreme Court, in United Plainsmen Ass’'n v. State Water
Conservation Comm’n, 247 N.W.2d, 457, 463, stated that the Doctrine permits alienation
and allocation of such precious state resources, only after an analysis of present supply
and future demand.

The Public Trust Doctrine, as interpreted by the North Dakota Supreme Court,
imposes on the state the duty to manage sovereign land to foster not only the
“public’s right of navigation” but also “other important aspects of the state’s
public trust interest, such as bathing, swimming, recreation and fishing, as well as
irrigation, industrial and other water supplies.” The Doctrine further requires the
protection and preservation of other interests including “natural, scenic, historic,
and aesthetic values.” !

The comprehensive discussion of the Equal Footing and Public Trust Doctrines in ND AG 2005-
L-01 will apply to the decisions that the ND DWR must make in this Sovereign Lands permit
proceeding, so this discussion is set forth in relevant part below:

4.1.1 State title to navigable waters.

Upon achieving independence from Great Britain, each American colony became
sovereign. As such, they held “‘the absolute right to all their navigable waters and the
soils under them.”” Idaho v. Coeur d’Alene Tribe, 521 U.S. 261, 283 (1997) (quoting
Martin v. Lessee of Waddell, 41 U.S. (16 Pet.) 367, 410 (1842)). New states admitted to
the Union were entitled to the same rights as those held by the original states. Id.; State v.
Mills, 523 N.W.2d at 539. Thus, upon North Dakota’s admission to the Union it took title
to sovereign lands in the state. Id.; see also /01 Ranch v. United States, 714 F.Supp.
1005, 1013 (D.N.D. 1988), aff’d 905 F.2d 180 (8th Cir. 1990).

This title is “absolute.” Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co.,
429 U.S. 363, 372, 374 (1977). It is also unique. “The State holds the navigable waters,
as well as the lands beneath them, in trust for the public.” United Plainsmen Ass’n v.

Y North Dakota Sovereign Land Management Plan, p. 3, citing J.P. Furlong Enterprises, Inc. v.
Sun Explor. & Prod. Co., 423 N.W.2d 130, 140 (N.D. 1988) and United Plainsmen Ass’n, 247
N.W.2d at 462-63 (N.D. 1976) (citing Payne v. Kassab, 312 A.2d 86, 93 (Penn.1973).
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State Water Conservation Comm 'n, 247 N.W.2d 457, 461 (N.D. 1976). See also State v.
Mills, 523 N.W.2d at 540; State v. Sorenson, 436 N.W.2d 358, 361 (Iowa 1989) (the
state’s interest “in public trust lands is, in a sense, only that of a steward”). Because they
are an attribute of the state’s sovereignty, sovereign lands “are distinguished from lands
the State holds in a proprietary capacity.” State ex rel. Bd. of Univ. & School Lands v.
Andrus, 671 F.2d 271, 274 (8th Cir. 1982), rev’d on other grounds sub nom., Block v.
North Dakota, 461 U.S. 273 (1983). The state holds sovereign lands under the Public
Trust Doctrine, which North Dakota formally recognized in the 1976 United Plainsmen
decision. 247 N.W.2d at 460 (“the discretionary authority of state officials to allocate
vital state resources is not without limit but is circumscribed by what has been called the
Public Trust Doctrine”).!?

In sum, the Historic Bridge is located on sovereign lands and what can be done with it is,
therefore, “circumscribed” by the special duties imposed by the Public Trust Doctrine under
North Dakota law.

4.1.2 The public trust doctrine.

In adopting the public trust doctrine, the North Dakota Supreme Court relied on ///inois
Central Railroad v. Illinois, 146 U.S. 387 (1892), the primary case on the doctrine. E.g.,
Joseph Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial
Intervention, 68 Mich. L. Rev. 471, 489 (1970); Waters & Water Rights 30-29 n.140 (R.
Beck ed. 1991). lllinois Central held that the Illinois Legislature could not convey the
state’s title to a portion of Lake Michigan. The attempted transfer was unlawful because
it abdicated the Legislature’s duty to regulate, improve, and secure submerged lands for
the benefit of every citizen. Id. at 455-60. It could not convey sovereign lands because the
state’s title is “different in character” from other state land. /d. at 452. “‘The state can no
more abdicate its trust over property in which the whole people are interested, like
navigable waters and soils under them . . . than it can abdicate its police powers in the
administration of government and the preservation of the peace.’” United Plainsmen, 247
N.W.2d at 461 (quoting //linois Central, 146 U.S. at 453).

The essence of the doctrine prohibits the state from conveying sovereign lands or
otherwise relinquishing its authority to protect and preserve these lands for the public.
The traditional interests protected are navigation, commerce, and fishing. E.g., /llinois
Central, 146 U.S. at 452. But the public trust doctrine is flexible. It can account for
modern and changing community needs. E.g., Matthews v. Bay Head Improvement Ass'n,
471 A.2d 355, 365 (N.J. 1984); Marks v. Whitney, 491 P.2d 374, 380 (Cal. 1971). It is
“not limited to the ancient prerogatives.” Borough of Neptune City v. Borough of Avon-
by-the-Sea, 294 A.2d 47, 54 (N.J. 1972). “[L]ike all common law principles, [the
doctrine] should not be considered fixed or static, but should be molded and extended to
meet changing conditions and needs of the public it was created to benefit.” /d.

2ND AG 2005-L-01 at 3-4 (footnotes omitted).
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Thus, over time, the public interests in sovereign lands have been recognized as
considerably broader than just the traditional triad of navigation, commerce, and fishing.
The doctrine is commonly held to protect the public’s interests in hunting, swimming,
boating, and general recreation. E.g., Friends of Hatteras Is. v. Coastal Resources
Comm’n, 452 S.E.2d 337, 348 (N.C. Ct. App. 1995); Orion Corp. v. Washington, 747
P.2d 1062, 1073 (Wash. 1987); Shokal v. Dunn, 707 P.2d 441, 451 (Idaho 1985);
Montana Coalition for Stream Access v. Curran, 682 P.2d 163, 171 (Mont. 1984); State
v. Sorenson, 436 N.W.2d 358, 363 (Iowa 1989); Wisconsin’s Envtl. Decade, Inc. v.

Dep’t of Natural Resources, 271 N.W.2d 69, 72 (Wis. 1978); Marks v. Whitney, 491 P.2d
374, 380 (Cal. 1971); Nelson v. DeLong, 7 N.W.2d 342, 346 (Minn. 1942).

In addition, the doctrine is often applied to protect more general public interests in
streams and lakes. Hawaii has concluded that the public has an interest in maintaining
sovereign lands “in their natural state.” In re Water Use Permit Applications, 9 P.3d 409,
448-449 (Hawaii 2000). California recognizes that the public trust doctrine protects “the
people’s common heritage” in sovereign lands. Nat’l Audubon Soc’y v. Superior Court,
658 P.2d 709, 724 (Cal. 1983). In some states the doctrine protects aesthetics and scenic
beauty. United States v. State Water Res. Control Bd., 227 Cal.Rptr. 161, 201 n.41 (Cal.
Ct. App. 1986); Idaho Forest Indus., Inc. v. Hayden Lake Watershed Improv. Dist., 733
P.2d 733, 737 (Idaho 1987); United States v. 1.58 Acres, 523 F.Supp. 120, 122 (D. Mass.
1981); Wisconsin’s Envtl. Decade, 271 N.W.2d at 72.

The natural beauty of our northern lakes is one of the most precious heritages
Wisconsin citizens enjoy. It is entirely proper that that natural beauty should be
protected as against specific structures that may be found to mar that beauty.

Claflin v. State, 206 N.W.2d 392, 398 (Wis. 1973).13

The essence of the Public Trust Doctrine as summarized above is that management of sovereign
lands must be done “for the benefit of every citizen.” That means, for example, that an historic
landmark located on sovereign lands cannot be torn down to save the railroad $30-40 million
dollars, especially when the cost savings will shift new costs to the citizens of Bismarck and
North Dakota for BNSF’s new intermodal two-track line that are much larger than $30-40
million dollars.

4.1.3 North Dakota’s public trust doctrine.

North Dakota has also expanded the doctrine. The North Dakota public trust doctrine
imposes on the state the duty to manage sovereign lands to foster not only the “public’s
right of navigation” but also “other important aspects of the state’s public trust interest,
such as bathing, swimming, recreation and fishing, as well as irrigation, industrial and
other water supplies.” J.P. Furlong Enterprises, Inc. v. Sun Explor. & Prod. Co., 423
N.W.2d 130, 140 (N.D. 1988). This list of protected interests, because it is preceded by
the phrase “such as,” is illustrative, not exhaustive. See Nish v. Cohen, 95 F.Supp.2d 497,

3 ND AG 2005-L-01 at 4-5.
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504 (E.D. Virg. 2000); Bouchard v. Johnson, 555 N.W.2d 81, 83 (N.D. 1996); Peterson
v. McKenzie County Pub. School Dist. No. 1,467 N.W.2d 456, 459-60 (N.D. 1991).
Consequently, other interests are likely protected by North Dakota’s public trust doctrine.
Indeed, United Plainsmen cites with approval authority holding that the doctrine requires

the state to preserve “‘natural, scenic, historic and esthetic values.’” United Plainsmen,
247 N.W.2d at 462 (citing Payne v. Kassab, 312 A.2d 86, 93 (Penn. 1973)).

Relying on United Plainsmen, a North Dakota administrative law judge held that North
Dakotans “have a right . . . to the preservation of the natural, scenic, and esthetic values
of the environment.” In re Application for Authorization to Construct a Project Within . .
. Lake Isabel, Recommended Findings of Fact, Conclusions of Law and Order 8 (Office
of State Engineer, Sept. 8, 1999).

The public[‘s] natural resources are the common property of all the people,
including generations yet to come. As trustee of these resources, the state must
conserve and maintain them for the benefit of all the people.

Id. The State Engineer adopted the administrative judge’s recommendations. /n re
Application for Authorization to Construct a Project Within . . . Lake Isabel, Order of the
State Engineer, Order No. 99-7 (Sept. 22, 1999). Further, rules governing review of
sovereign land permit applications require that the State Engineer consider, among other
interests, aesthetics, the environment, recreation, and fish and wildlife. N.D.A.C. § 89-10-
01-08. In sum, the North Dakota public trust doctrine, like that in many other states,
protects a broad range of interests.

North Dakota has also interpreted the doctrine in a novel way. In United Plainsmen, the
plaintiffs asserted that the doctrine required the State Engineer to prepare a
comprehensive plan for developing the state’s natural resources, in particular, Missouri
River water, before water permits could be issued for power plants. 247 N.W.2d at 459.
The court agreed.

The development and implementation of some short- and long-term planning
capability is essential to effective allocation of resources ‘without detriment to the
public interest in the lands and waters remaining.’

1d. at 462 (quoting Illinois Central, 146 U.S. at 455-456). Water permits for energy
development could be issued by the State Engineer consistent with the public trust only
if, “at a minimum,” the State Engineer examined the potential effect of the water
appropriation on the present water supply and the state’s future needs. Id. The public trust
doctrine “permits alienation and allocation of . . . precious state resources only after an
analysis of present supply and future need.” Id. at 463. Thus, the North Dakota public
trust doctrine includes a planning component. See also Matter of the Application for
Permits to Drain Related to Stone Creek Channel and White Spur Drain, 424 N.W.2d
894, 903 (N.D. 1988) (State Engineer satisfied his duties by fully analyzing the
challenged drainage permits and their consequences).
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Planning before acting is particularly appropriate for the Missouri River. From
Bismarck to Garrison Dam the river is a significant historic, cultural, and natural
resource. N.D. Parks & Recreation Dep’t, Missouri River Study and Action Plan 1,5
(Jan. 1989). Indeed, it “is one of North Dakota’s most spectacular natural
resources.” Missouri River Centennial Comm’n, A Comprehensive Plan for
Recreational Use of the Riparian Public Lands in Burleigh and Morton Counties
(Aug. 1986) (hereafter “Centennial Comm’n 1986 Report”). It is a “tremendous
public recreational resource.” Id. at 1. The river may be the “last of [its] kind.”
Corps’ WW Ranch Decision at 57.

The need for comprehensive planning has been expressed by state and local agencies. A
1986 study concluded that the lack of a comprehensive plan for managing the river has
resulted in its “under-utilization” for recreation, while at the same time the river
experiences “over-crowding and conflicts between incompatible uses.” Centennial
Comm’n 1986 Report at 1. To meet public needs, “an objective assessment of
management possibilities and formulation of and adherence to a well thought-out plan is
an absolute necessity.” N.D. Game & Fish Dep’t, The Missouri River in North Dakota:
Garrison Reach at 2 (Aug. 1998) (hereafter “Game & Fish Dep’t 1998 Report™). A
“vision group” has been formed by the Burleigh, Oliver, Morton, Mercer, and McLean
Counties Joint Water Resource Board, along with representatives of state agencies,
federal agencies, and private organizations with interests in the river. N.D. Legis. Council
Memorandum, Missouri River Issues Study - Background Memorandum at 17 (June

242

2000). The “vision group’s” objective is to develop a river management plan. /d.'*

In sum, United Plainsmen cites with approval authority holding that the Public Trust Doctrine
requires the state to preserve “‘natural, scenic, historic and esthetic values.”” Not only is the
Missouri River from Bismarck to Garrison Dam a significant historic, cultural, and natural
resource, but the Historic Bridge is the most important extant historic structure in that corridor.
ND DWR has an obligation under the Public Trust Doctrine to take all the steps required under
North Dakota law to preserve it. In the Lake Isabel case, the permit application was denied
because it involved a relatively small loss of lakebed. in this case, the loss of the historic
landmark linking the communities to their past is truly “the last of its kind.”

The paragraph about “planning before acting” being “particularly appropriate for the Missouri
River” is highlighted in bold because it is particularly relevant to BNSF’s Sovereign Lands
permit application in this case. The stretch of Missouri River from Bismarck to Garrison Dam is
indeed among North Dakota’s most significant historic, cultural, and natural resources, and the
Historic Bridge that BNSF is proposing to demolish is the crown jewel of that stretch of river,
representing and symbolizing more than any other historic structure on the Missouri River the
State’s and the Nation’s historic, cultural, and natural heritage and history. It is, indeed, like the
unflooded river bottoms of the Missouri River north of Bismarck, one of North Dakota’s most
spectacular resources. And, even more so than the unflooded river bottoms, it is the “last of its
kind.” If the ND DWR grants a permit to destroy it, the Historic Bridge will be lost forever.
The permit to destroy the Historic Bridge must be denied for that reason alone.

4 ND AG 2005-L-01 at 5-7.
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4.1.4 Applying the public trust doctrine.

While the public trust doctrine places significant limitations and affirmative duties on the
state, the state has flexibility in satisfying its trust obligations. The contours of the state’s
duties, however, are difficult to assess because the doctrine is not fully defined in North
Dakota. Guidance must be found in the case law of other states.

“[W]hat one finds in the cases is not a niggling preservation of every inch of public trust
property against any change, nor a precise maintenance of every historical pattern of
use.” Sax, 68 Mich. L. Rev. at 488. For example, encroachments on sovereign lands that
serve the public interest are acceptable. E.g., Nat’l Audubon, 658 P.2d at 724. Thus,
public boat ramps are acceptable. They can significantly enhance public access to and
recreation on a river, while only marginally disturbing the river’s natural characteristics
and aesthetics. Even the private use of sovereign land may be permissible under the
public trust doctrine so long as the public’s interests are not materially disrupted. E.g.,
Caminiti v. Boyle, 732 P.2d 989, 995-96 (Wash. 1987) (private docks not necessarily
inconsistent with the trust); Kootenai Envtl. Alliance v. Panhandle Yacht Club, Inc., 671
P.2d 1085, 1094 (Idaho 1983) (private marina permitted); State v. Bleck, 338 N.W.2d
492, 498 (Wis. 1983) (ski jump acceptable if it does not “materially obstruct navigation”
and “is not detrimental to the public interest”); Morse v. Oregon Div. of State Lands, 590
P.2d 709, 712 (Or. 1979) (private grants acceptable if they do not substantially impair the
public’s interests); State v. Pub. Serv. Comm'n, 81 N.W.2d 71, 74-75 (Wis. 1957) (small
part of a lake could be filled to expand a park); Boone v. Kingsbury, 273 P. 797, 817 (Cal.
1923) (drilling derricks would not significantly impede the public trust, particularly since
the state retained authority to have the derricks moved if they did interfere with the trust).
As United Plainsmen states, the public trust doctrine does not prohibit all development,
but it does require controlled development. 247 N.W.2d at 463.

A common sovereign land application submitted to the state seeks permission for bank
stabilization. About 41 miles of the bank from Bismarck-Mandan to Garrison Dam have
been stabilized. Corps” WW Ranch Decision at 43, 60. As much as 40% of the river in the
Bismarck-Mandan area has been stabilized. Game & Fish Dep’t 1998 Report at 10. The
State Water Commission believes that erosion control provides significant benefits. N.D.
State Water Comm ’'n, Missouri River Bank Erosion: Garrison Dam to Lake Oahe at 1-2,
13 (Dec. 1997) (erosion can cause losses of personal and business income, property tax
revenue, irrigation pump sites, riparian woodlands, and it contributes to the creation of a
delta in the Bismarck area).

Riprap, on the other hand, is not entirely benign. It inhibits, by both foot and by boat,
public access to the shore. It can adversely affect the environment. Installing riprap often
requires that the riverbank be reshaped to ensure that the riprap stays in place. See Corps’
WW Ranch Decision at 5, 22.
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Allowing sovereign land to be used to mitigate the environmental consequences of riprap
projects, and allowing riprap itself, provide significant benefits to landowners. In one
assessment, waterfront housing is considered the most valuable, sought after, and
expensive type of residential real estate in the region. Corps” WW Ranch Decision at 6, 7.
(Riverfront lots can sell for more than $100,000. /d. at 7.) But the attractiveness of land
along the river for housing, and consequently its value, largely depends on assurances
that the bank will not erode. Prospective buyers will pay substantially more for lots with a
protected bank. /d. at 8, 32, 56. The financial gain a land developer or landowner may
derive from being allowed to use sovereign land for a habitat mitigation project, or to
install riprap, is not directly relevant for the public trust analysis. Because it is the river
that the state must protect, its focus must be on preserving public interests in the trust
resource. The propriety of allowing sovereign land, the public’s land, to be directly or
indirectly used to significantly enhance the value of private land may be a policy
consideration for the State Engineer in managing the river, but it is not a factor that the
public trust doctrine requires the State Engineer to weigh.

As noted earlier, the State Engineer has adopted rules governing sovereign lands and the
permitting process. Those rules prohibit sovereign lands from being permanently
relinquished and require them to be held in perpetual trust for the citizens of North
Dakota. N.D.A.C. § 89-10-01-02. Thus, any permit to use sovereign lands must be
conditional or revocable. This is necessary because in the future, it may be determined
that the permitted use harms the public interest or is no longer consistent with the public
trust doctrine. !

In sum, the rules that govern sovereign lands and the permitting process in this case prohibit
sovereign lands from being permanently relinquished and require them to be held in perpetual
trust for the citizens of North Dakota. N.D.A.C. § 89-10-01-02. This requires that “any permit to
use sovereign lands must be conditional or revocable.” A permit to destroy the Historical Bridge
is neither conditional or revocable; it is permanent and irrevocable. NDCC § 55-02-07 requires
that meaningful alternatives to destruction must be explored and taken if they are available. That
has not occurred in this case. The BNSF’s permit essentially asks that it be allowed to build the
cheapest bridge that it can to change the use of this rail line for intermodal shipping of freight—
without regard to the cost shifting that will involve to the people of Bismarck/Mandan and North
Dakota, or what design and plan will best serve “the benefit of every citizen” as required by the
Public Trust Doctrine. The permit to destroy the Historic Bridge must be denied. ND DWR
should require that any new permit that is submitted meet the full requirements of preserving this
historical landmark under the Public Trust Doctrine.

4.1.5 Public trust doctrine - conclusions.

The public trust doctrine requires that the state preserve and protect the public’s interests
in the Missouri River. And the public’s interests are broad. This duty, however, does not

5ND AG 2005-L-01 at 7-10 (footnotes omitted).
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necessarily prohibit the state from allowing the river to be used for private purposes.
Whether an individual project is in fact appropriate depends on the particular facts. The
State Engineer, as the guardian of the trust, must carefully review all relevant
considerations before acting on permit applications. He must conduct the review under a
comprehensive plan. United Plainsmen, 247 N.W.2d at 462-63. The review should not be
narrow. See Arizona Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158, 170-71
(Ariz. 1992); Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, 671 P.2d 1085,
1092-93 (Idaho 1983). It should examine all interests and consequences, including the
cumulative effects of the proposed activity and existing and other proposed projects.
Sovereign lands are entitled to the “highest degree of protection.” Morse, 581 P.2d at
524. After all, “a river is more than an amenity; it is a treasure.” New Jersey v. New York,
283 U.S. 336, 342 (1931) (Holmes, J.).1¢

Because the stretch of Missouri River north and south of the Historic Bridge is part of one of
North Dakota’s most significant historic, cultural, and natural resource areas, and because the
Historic Bridge that BNSF is proposing to demolish is the most important historical structure on
that stretch of river, the Historic Bridge, more than any other historic structure on the Missouri
River in this State, represents North Dakota’s and the Nation’s historic, cultural, and natural
heritage. Therefore, whether BNSF’s proposed project “is in fact appropriate depends on the
particular facts” !7 which in this case clearly show that the permit to destroy the Historic Bridge
be denied, and that BNSF be required to submit a new permit that satisfies the requirements set
forth in NDCC § 55-02-07 and under the Public Trust Doctrine.

As just summarized above in ND AG 2005-L-01 at 10, in reviewing the particular facts of
BNSF’s Permit application and project, the State Engineer and the ND DWR must be guided by
several important factors in applying the Public Trust Doctrine to the facts and law in this case:
1) as guardians of the public trust, the State Engineer and the ND DWR “must carefully review
all relevant considerations before acting on permit applications;” 2) the State Engineer and the
ND DWR “must conduct the review under a comprehensive plan”—in this case, the North
Dakota Sovereign Land Management Plan; and 3) the State Engineer and the ND DWR must
“examine all interests and consequences, including the cumulative effects of the proposed
activity and existing and other proposed projects.”!'® Further, these three rules of interpretation
and application of the Public Trust Doctrine must be taken seriously and applied in a meaningful
way because, in North Dakota, sovereign lands are entitled to the “highest degree of
protection.”!?

As noted in ND AG 2005-L-01 at 6 above, planning before acting is particularly appropriate for
the Missouri River, and especially for the stretch from Bismarck to Garrison Dam, because it “is
one of North Dakota’s most spectacular natural resources;” this stretch of the Missouri River is

not only a “tremendous public recreational resource,” but also the “last of [its] kind.” And if this

16 ND AG 2005-L-01 at 10.
7ND AG 2005-L-01 at 10.
18 Public trust doctrine — conclusions, ND AG 2005-L-01 at 10.
19 Public trust doctrine — conclusions, ND AG 2005-L-01 at 10.
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stretch of the Missouri River “is more than an amenity; it is a treasure”?*—then the Historic
Bridge is indeed its crown jewel.

The State Engineer and the ND DWR must resist any pressure by BNSF to narrowly draw the
scope of ND DWR’s review of BNSF’s project and permit application. Again, the third factor
above is repeated for emphasis: the State Engineer and the ND DWR must “examine all interests
and consequences, including the cumulative effects of the proposed activity and existing and
other proposed projects.”*' This is especially true when the review involves an historic landmark
of this importance.

4.2 Developments in the law since ND AG Opinion 2005-L-01 in 2005 and the North Dakota
Sovereign Land Management Plan in 2007.

Since General Stenehjem issued ND AG Opinion 2005-L-01 in 2005, and the ND DWR issued
its North Dakota Sovereign Land Management Plan in 2007, the North Dakota Supreme Court
has decided several relevant decisions that further strengthen and clarify the Equal Footing and
Public Trust Doctrines as applied in North Dakota.

Ownership of the riverbed of the Missouri River riverbed in North Dakota has been a highly
litigated issue in North Dakota since 2007, including several North Dakota Supreme Court
decisions and a case between the Mandan, Hidatsa, and Arikara (MHA) Nation and North
Dakota in federal district court in Washington, D.C., concerning ownership of the riverbed and
minerals under the riverbed within the current boundaries of the MHA reservation.

Sorum v. State, 2020 ND 175, 947 N.W.2d 382, 396-97, summarizes both the Equal Footing
Doctrine and the Public Trust Doctrine as enacted under North Dakota statutory law (which is
different than the federal Public Trust Doctrine that reserves riverbeds of navigable waters for
state ownership in territories of the United States before those territories become admitted as
States):

[142] Under the equal-footing doctrine, North Dakota acquired title to the bed of the
Missouri River up to its ordinary high water mark at the time North Dakota was admitted
to the union. Reep v. State, 2013 ND 253, 9 14, 841 N.W.2d 664. Citing Oregon ex rel.
State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 371-72, 376,97 S.Ct. 582,
50 L.Ed.2d 550 (1977), the district court concluded that the equal-footing doctrine vested
the State with title to the bed of the Missouri River as it existed at the time of statehood,
but that since statehood, the equal-footing doctrine does not determine how the changing
footprint of the river over time affects title to the riverbed. Instead, how the changing
riverbed affects the State's title is controlled by state law, including the public trust
doctrine.

[943] The public trust doctrine was first recognized by this Court in United Plainsmen v.
N.D. State Water Conservation Commission, 247 N.W.2d 457 (N.D. 1976). In United
Plainsmen, this Court stated N.D.C.C. § 61-01-01 expresses the public trust

20 pyblic trust doctrine — conclusions, ND AG 2005-L-01 at 10.
21 Public trust doctrine — conclusions, ND AG 2005-L-01 at 10.
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doctrine. /d. at 462. Under the public trust doctrine, the State holds title to the beds of
navigable waters in trust for the use and enjoyment of the public. This Court has said
fostering the public's right of navigation is traditionally the most important feature of the
public trust doctrine. J.P. Furlong Enterprises, Inc. v. Sun Exploration and Production
Co., 423 N.W.2d 130, 140 (N.D. 1988). We have also recognized other interests served
by the public trust doctrine, such as bathing, swimming, recreation and fishing, as well as
irrigation, industrial and other water supplies. /d. (recognizing that legislation may
modify this common law doctrine).

Reep v. State, 2013 ND 253, 99 14 & 15, 841 N.W.2d 664, 671-72, further explains the Equal
Footing and Public Trust doctrines under North Dakota law:

[ 14] The United States Supreme Court has recognized the equal footing doctrine is
constitutionally based under an unbroken line of cases explaining that, upon entering the
union on equal footing with established States, a newly-admitted State receives absolute
title to beds of navigable waters within the State’s boundaries from high watermark to
high watermark. See PPL Montana, LLC v. Montana, — U.S. ——, 132 S.Ct. 1215,
122629, 182 1..Ed.2d 77 (2012); Montana v. United States, 450 U.S. 544, 551, 101 S.Ct.
1245, 67 L.Ed.2d 493 (1981); Oregon v. Corvallis Sand & Gravel Co., 429 U.S. 363
372-78,97 S.Ct. 582, 50 L.Ed.2d 550 (1977); Pollard v. Hagan, 44 U.S. 212, 222-23, 3
How. 212, 11 L.Ed. 565 (1845). See also Mills, 523 N.W.2d at 539. In PPL Montana, at
1227 (quoting Corvallis Sand & Gravel, at 374, 97 S.Ct. 582), the United States Supreme
Court explained that under the equal footing doctrine, “a State’s title to these lands [under
navigable waters] was ‘conferred not by Congress but by the Constitution itself.’

“As we explained in Mills, 523 N.W.2d at 539, “[b]efore North Dakota was admitted to
the Union, the United States held the beds of navigable waters in the Dakota Territory
from high watermark to high watermark in trust for the future state.” Under the
constitutionally moored equal footing doctrine, the upland owners recognize that when
“North Dakota joined the Union in 1889 ... [it] took title to the beds of the Missouri River
under the equal footing doctrine up to the ordinary high watermark on each bank,
including the shore zone.”

[ 15] After admission to the Union, a newly-admitted State, including North Dakota in
1889, was free to “allocate and govern those [shore zone] lands according to state law
subject only to ‘the paramount power of the United States to control such waters for
purposes of navigation in interstate and foreign commerce.” > PPL Montana, 132 S.Ct. at
1228 (quoting United States v. Oregon, 295 U.S. 1, 14, 55 S.Ct. 610, 79 L.Ed. 1267
(1935)). See Mills, 523 N.W.2d at 539-40. As we also explained in Mills, however,
“North Dakota could not totally abdicate its interest [in the shore zone] to private parties
because it held that interest, by virtue of its sovereignty, in trust for the

public.” 523 N.W.2d at 540 (citing [/linois Cent. R. Co. v. Illlinois, 146 U.S. 387, 13 S.Ct.
110, 36 L.Ed. 1018 (1892); United Plainsmen Ass'n v. North Dakota State Water
Conservation Comm'n, 247 N.W.2d 457 (N.D. 1976)).
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The facts and holding of PPL Montana, LLC v. Montana, supra (565 U.S. 576, 132 S.Ct. 1215,
1226-29, 182 1..Ed.2d 77 (2012)), cited in Reep above are easily distinguishable from the facts
and holding in PPL Montana, which the U.S. Supreme Court summarized as follows:

The question is whether discrete, identifiable segments of these rivers in Montana were
nonnavigable, as federal law defines that concept for purposes of determining whether
the State acquired title to the riverbeds underlying those segments, when the State entered
the Union in 1889. Montana contends that the rivers must be found navigable at the
disputed locations. From this premise, the State asserts that in 1889 it gained title to the
disputed riverbeds under the constitutional equal-footing doctrine. Based on its title
claims, Montana sought compensation from PPL Montana, LLC, a power company, for
its use of the riverbeds for hydroelectric projects. The Montana courts granted summary
judgment on title to Montana, awarding it $41 million in rent for the riverbeds for the
period from 2000 to 2007 alone.

The U.S. Supreme Court reversed the holding of the Montana Supreme Court in PPL Montana
primarily based on the following principle:

To determine title to a riverbed under the equal-footing doctrine, this Court considers the
river on a segment-by-segment basis to assess whether the segment of the river, under
which the riverbed in dispute lies, is navigable or not. /d. at 565 U.S. at 593.

The Supreme Court in PPL Montana held that because the “segments” of the Missouri River at
issue in that case had not been navigable at the time of Statehood, Montana did not acquire them
under the Public Trust and Equal Footing doctrines when Montana became a State in 1889. This
case, involving the “segment” of the Missouri River beneath and surrounding the Historic
Bridge, is distinguishable on its facts from PPL Montana for two obvious reasons.

First, the Missouri River between Bismarck and Mandan, including the segment beneath the
Historic Bridge, was unequivocally navigable at the time of Statehood in 1889, as set forth in
detail in the April 4, 2022, memorandum FORB submitted to the Coast Guard written in
response to BNSF’s March 11, 2022, memorandum to the Coast Guard under which BNSF
claimed it owned the riverbed beneath the Historic Bridge as well as the bridge itself. See
FORB’s April 4", 2022, memorandum discussing these factual and legal issues attached for
review and incorporated by reference. (See Part I11.)

Second, the privately-owned dams and hydroelectric facilities at issue in the PPL Montana were
constructed and began operation long after Montana became a State. In this case, the Historic
Bridge was constructed between 1880-83, and was, as a structure attached to the real estate,??
transferred to the State of North Dakota with the riverbed up to the ordinary high-water mark
under the Equal Footing and federal Public Trust Doctrine, which held riverbeds of navigable
waters in territories of the United States in trust for States, then transferred those riverbeds to
each State where they are located at statehood.

22 This point is developed in more detail below.
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For the reasons discussed above, the “segment” of Missouri River north and south of the Historic
Bridge, as well as the riverbed beneath the Historic Bridge, must be considered in determining
whether to grant to permit to BNSF build a new bridge to replace the Historic Bridge, then tear
down the Historic Bridge after construction of the new bridge is completed. That is the only way
to “examine all interests and consequences, including the cumulative effects of the proposed
activity and existing and other proposed projects.”?3

In summary, as explained by the North Dakota Supreme Court in Reep above, and repeated here
for emphasis, “[t]he United States Supreme Court has recognized the equal footing doctrine is
constitutionally based under an unbroken line of cases explaining that, upon entering the union
on equal footing with established States, a newly admitted State receives absolute title to beds of
navigable waters within the State’s boundaries from high watermark to high watermark. ... As
we explained in Mills, 523 N.W.2d at 539, ‘[b]efore North Dakota was admitted to the Union,
the United States held the beds of navigable waters in the Dakota Territory from high watermark
to high watermark in trust for the future state.” Under the constitutionally moored Equal Footing
Doctrine, the upland owners recognize that when ‘North Dakota joined the Union in 1889 ... [it]
took title to the beds of the Missouri River under the equal footing doctrine up to the ordinary
high watermark on each bank, including the shore zone.’”?* Whether or not to grant to permit to
BNSF to build a new bridge to replace the Historic Bridge, then tear down the Historic Bridge
after construction of the new bridge is completed, must be considered in this context.

Footnote 4 of ND AG 2005-L-01 at 8 provides precedent for how the State Engineer and ND
DWR should decide this case:

In what may be North Dakota’s only contested administrative sovereign lands case, the
State Engineer denied, on public trust grounds, a request from the owner of a lot on Lake
Isabel to place fill in the lake to expand his lot. The lake covers about 773 acres; the fill
would have covered .20 acres. Findings, Conclusions, and Recommendations Concerning
Authorization to Construct a Project on Sovereign Lands Application No. S-1251 at 8
(Nov. 27, 1998).

In this case, ND DWR should deny BNSF’s permit application, and cooperate with political
subdivisions and the Director of the State Historical Society of North Dakota “in identifying and
implementing any reasonable alternative to destruction” of the Historic Bridge. ND DWR should
consider “any reasonable alternative to destruction” identified through that process, including
options identified in this Sovereign Lands permit proceeding. FORB supports “EIS Offset
Alternative 2: 92.5-foot Offset, 400-foot Spans, Retain Existing Structure” as one “reasonable
alternative to destruction” that satisfies the requirement that the Historic Bridge be preserved
when there is, as in this case, a “reasonable alternative to destruction” under NDCC § 55-02-07
and the laws and analysis cited and discussed above.

23 Public trust doctrine — conclusions, ND AG 2005-L-01 at 10.
24 Reep, supra, at 2013 ND 253, 9914 & 15, 841 N.W.2d at 671-72.
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5.0 Application of the above principles of law to the Ownership Issues raised by BNSF’s
project.

The factual and legal analysis of who owns the riverbed beneath the Historic Bridge, and the
riparian zones along the riverbed, is grounded upon the above established North Dakota law.

In 1953, Congress enacted the Submerged Lands Act which defines the term "lands
beneath navigable waters" as:

(1) all lands within the boundaries of each of the respective States which are covered by
nontidal waters that were navigable under the laws of the United States at the time such State
became a member of the Union, or acquired sovereignty over such lands and waters thereafter,
up to the ordinary high-water mark as heretofore or hereafter modified by accretion, erosion,
and reliction;

... and
(3) all filled in, made, or reclaimed lands which formerly were lands beneath navigable
waters, as hereinabove defined.? (Italics provided.)

For the reasons discussed in Section 1.0 above, the fill placed around the eastern and western
piers of the Historic Bridge, Piers 1 and 4, were and are part of the sovereign lands transferred to
North Dakota at the time of Statehood.

The Submerged Lands Act also confirms state title and ownership of all riverbeds of navigable
rivers at the time of statehood, and releases any title and claims the United States may have had
in those riverbeds and riparian zones:

(a) Confirmation and establishment of title and ownership of lands and resources;
management, administration, leasing, development, and use

It is determined and declared to be in the public interest that (1) title to and ownership of
the lands beneath navigable waters within the boundaries of the respective States, and the
natural resources within such lands and waters, and (2) the right and power to manage,
administer, lease, develop, and use the said lands and natural resources all in accordance
with applicable State law be, and they are, subject to the provisions hereof, recognized,
confirmed, established, and vested in and assigned to the respective States or the persons
who were on June 5, 1950, entitled thereto under the law of the respective States in which
the land is located, and the respective grantees, lessees, or successors in interest thereof;

(b) Release and relinquishment of title and claims of United States; payment to
States of moneys paid under leases

2543 USC § 1301. (Emphasis supplied.)
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(1) The United States releases and relinquishes unto said States and persons aforesaid,
except as otherwise reserved herein, all right, title, and interest of the United States, if
any it has, in and to all said lands, improvements, and natural resources...”?

Acquisition of property rights are governed by the law that is in effect at the time that those
property rights were acquired. Hash v. United States, 403 F.3d 1308, 1315 (Fed. Cir. 2005).
Hash involves ownership of land originally transferred by patent under the 1862 Homestead Act.
Between the railroad, the federal government, and the current owners of the land that traced their
ownership back to the original patent, Hash held that the railroad owned only an easement, and
between the federal government and the private owners who traced ownership back to the
original patent, the private persons who traced ownership back to the original patent were the
owners of the properties in question in the various categories of property at issue in that case.
Hash states:

Although the government stresses that national policy today favors government
ownership of land for environmental and conservation purposes, the property
rights of these early landowners are governed by the law in effect at the time they
acquired their land. See Leo Sheep Co. v. United States, 440 U.S. 668, 68788
(1979). (Emphasis supplied.)

Likewise, the ownership interest transferred to North Dakota in the Missouri River riverbed it the
location of the Historic Bridge as it existed at the time of statehood, as well as the Historic
Bridge itself, must be determined by the federal and territorial laws in effect at the time of North
Dakota’s statehood on November 2, 1889. None of those laws contain language that overrides
the transfer of the riverbed of the Missouri riverbed beneath and surrounding the Historic Bridge.

5.1 Laws relating to Railway Right-of-way Ownership

There are three separate sets of federal and territorial statutes that that must be considered
regarding ownership of the riverbed and the right-of-way beneath and surrounding the Historic
Bridge: 1) the 1864 Act that created the Northern Pacific transcontinental railroad (Act of July 2,
1864, ch. 217, 13 Stat. 365); 2) the 1875 General Railroad Right of Way Act (Act of March 3,
1875, ch. 152, 18 Stat. 482, formerly codified at 43 U.S.C. § 934; repealed by P.L. 94-579); and
3) the two sections of the Revised Code, Territory of Dakota, §§ 456 & 457 (1877) that address
the issue of a) how a “railroad corporation” is “authorized to pass over, occupy and enjoy all the
public lands, to the extent and in the manner prescribed by the Act of Congress approved March
3, 18757 (§ 456) and b) the issue of how a “railroad corporation” is authorized to “locate,
construct and operate” [but not own] “its railroad across, over and under any ... stream or water
course, when it may be necessary in the construction of the same” (§ 457).

The law and history of federal railroad rights of way is perhaps even more arcane and complex
than the Equal Footing and Public Trust Doctrines. Fortunately, the Congressional Research
Service (CRS)?” has written a concise and comprehensive report entitled “Federal Railroad

2643 USC § 1311.
%7 The CRS website giving access to its reports to Congress is located at https://crsreports.congress.gov/Home/About
(last visited January 16, 2023).
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Rights of Way” (last updated May 3, 2006) that summarizes this complex set of federal statutes
and cases that compose this body of federal law. CRS prepares “research products” that are
“created for the sole purpose of supporting Congress in its legislative, oversight, and
representational duties. New products are regularly produced to anticipate and respond to issues
of interest to Congress on a timely basis. As these issues develop, so do our products, which may
be updated to reflect new information, developments, and emergent needs of Congress. The
products are not designed to provide comprehensive coverage of the academic literature or

address issues that are outside the scope of congressional deliberations. They are marked as
9928

13 99 <6

new,” “updated,” or “archived” to indicate their status.

The “Federal Railroad Rights of Way” CRS report (last updated May 3, 2006) is quoted in
relevant part below to explain the 1864 Act that created the Northern Pacific transcontinental
railroad (Act of July 2, 1864, ch. 217, 13 Stat. 365) and the 1875 General Railroad Right of Way
Act (Act of March 3, 1875, ch. 152, 18 Stat. 482, formerly codified at 43 U.S.C. § 934; repealed
by P.L. 94-579) as they fit into this larger body of law, and the types of ownership interests those
laws conveyed. The entire repost is available either through CRS report search engine® or at the
web address posted in the footnote below.*°

5.1.1 Summary [from “Federal Railroad Rights of Way” CRS report (last updated May
3, 2006)]

During the drive to settle the western portion of the United States, Congress sought to
encourage the expansion of railroads, at first through generous grants of rights of way
and lands to the great transcontinental railroads between 1862 and 1871, and later
through the enactment of a general right of way statute. The 1875 General Railroad Right
of Way Act permitted railroads to obtain a 200-foot federal right of way by running
tracks across public lands. Some railroads also obtained rights of way by private purchase
or through the exercise of state or federal powers of eminent domain. Therefore, not all
railroad rights of way are on federal lands, and the property interest of a railroad in a right
of way may vary. The courts have characterized the interest held by a railroad pursuant to
a federally granted right of way variously: as a "limited fee" in the case of a land grant
right of way, or as an easement in the case of a right of way under the 1875 Act.

As railroads closed rail lines, questions arose as to the disposition of the lands within the
former rights of way. Many individual instances were resolved in separate legislation. In
1922, Congress enacted a general law to provide that federal railroad rights of way on
federal lands become the property of the adjacent landowner or municipality through
which the right of way passed. This law is unclear in several respects -- for example, as to
what procedures are sufficient to constitute an abandonment of a right of way, and on

28 CRS website, https:/crsreports.congress.gov/Home/About (last visited January 16, 2023).

29 CRS website, https://crsreports.congress.gov/search/#/?termsToSearch=&orderBy=Date (last visited January 16,
2022).

30 CRS website, RLL32140,

https://www.everycrsreport.com/files/20060503 RL32140 7525dcff7f633479413109¢d85a9a2764890109.html
(last visited January 16, 2023).
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what authority Congress could provide for the establishment of highways within the right
of way after abandonment of the rail line. In 1988, in what is popularly known as the
Rails to Trails Act, Congress opted to bank rail corridors, keeping them available for
possible future use as railroads and making them available for interim use as recreational
trails.

Some cases have held that Rails to Trails results in takings of private property when non-
federal easements were involved. In the context of federal rights of way, recent cases
have held that the federal government did not retain any interest in federal railroad rights
of way when the underlying lands were conveyed into private ownership, and therefore if
an abandoned rail corridor is held for interim trail use, compensation is owed the adjacent
landowners. However, Congress has legislated numerous times over the years regarding
federal railroad rights of way, as though Congress believed it had continuing authority
over their ultimate disposition. Issues may continue to arise surrounding the disposition
of federal railroad rights of way, possibly involving, for example, the authority of
Congress over the rights of way, the nature of the interest held by the railroad, the
validity of attempts by the railroad to convey all or part of that interest, and disputes
between adjacent landowners over perceived entitlements to lands within a particular
right of way.

This report discusses the history of federal railroad rights of way and some of the cases
addressing them. It will be updated from time to time as circumstances warrant.

5.1.2 Introduction [from “Federal Railroad Rights of Way” CRS report (last updated
May 3, 2006)]

Congress facilitated the development of railroads, especially railroads in the West,
through various forms of federal assistance. Primary among this assistance was the
granting of rights of way across the public lands. Not all of these grants were the same,
but some arguably contemplated a retained interest in the United States. As the continued
operation of certain railways became less practicable and portions of rail lines were sold
or closed, attention increasingly turned to title issues and the nature and scope of the
authority of Congress to dispose of rail corridors. This report discusses the history of the
federal railroad rights of way grants, the various forms such grants have taken, and the
provisions Congress has enacted to govern disposition of railroad rights of way. This
report will be updated as circumstances warrant.

5.1.3 Background [from “Federal Railroad Rights of Way” CRS report (last updated
May 3, 2006)]

The middle of the nineteenth century witnessed a burst of federal legislation fostering the
construction of railroads in America. Many factors contributed to this legislative
initiative, among them the discovery of gold in California, the American civil war, the
absence after secession of opposing votes by southern states, and a desire to encourage
the settlement and development of the vast new western territories, thereby increasing tax
revenues, opening markets, and providing more adequately for the defense of the West. It
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was also felt that transcontinental rail lines could not be built without substantial Federal
assistance. The grants sometimes consisted only of a right of way across public lands, but
sometimes also included a greater subsidy in the form of additional grants of land,
financial support, or both. Some land grants were made to states to be conveyed by them
to a railroad company upon completion of specified segments of line. Other grants were
made to railroad corporations directly. Usually this latter course was followed if the route
was to cross territories rather than states. Typically, in this latter instance, a federally
chartered corporation was created by the same legislation that established the land grants.

Several transcontinental railroads were authorized in a ten-year period, including the
Union Pacific/Central Pacific in 1862 and 1864, the Northern Pacific in 1864, the
Atlantic and Pacific in 1866, and the Texas Pacific in 1871. The terms of grants varied,
but all of these railroads received a right of way and additional land grants. These lands
were typically granted in a "checkerboard" layout -- blocks of railroad lands alternated
with government-retained lands -- with the intent that the railroads would sell their lands
to settlers to finance the railroad, and the presence of the railroad would make the
retained government lands more valuable. Other, non-transcontinental railroads also
received federal grants to begin operation.

By the time the fourth transcontinental line was authorized in 1871, vehement opposition
was developing to the railroads that only a few short years before had received
enthusiastic support. As one historian put it, when the West "saw evidence that railroads
were not prompt in bringing their lands on the market and putting them into the hands of
farm makers, the West turned from warm friendship to outright hostility to railroads."

This hostility was reflected in a cessation of congressional land grants to

railroads. Congress did, however, wish to continue to encourage the expansion of
railroads across the western lands. Special acts continued to be passed that granted a right
of way through the public lands of the United States to designated railroads, but this
piecemeal approach was burdensome. In 1875, Congress enacted a statute known as the
"General Railway Right of Way Act (GRRWA)," that granted a right of way two hundred
feet wide across public lands and, as codified at 43 U.S.C. § 934, states in pertinent part:

The right of way through the public lands of the United States is granted to any
railroad company duly organized under the laws of any State or Territory
[emphasis supplied] except the District of Columbia, or by the Congress of the
United States, which shall have filed with the Secretary of the Interior a copy of
its articles of incorporation, and due proofs of its organization under the same, to
the extent of one hundred feet on each side of the central line of said road; also
the right to take, from the public lands adjacent to the line of said road, material,
earth, stone, and timber necessary for the construction of said railroad; also
ground adjacent to such right of way for station buildings, depots, machine stops,
side tracks, turnouts, and water stations, not to exceed in amount twenty acres for
each station, to the extent of one station for each ten miles of its road.
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At times, railroads also acquired some rights through the exercise of state power of
eminent domain and through the exercise of federal power of eminent domain. In
addition, some rights of way were simply purchased by the railroads from non-federal
owners. In the latter instance, the railroad obviously could hold full title to the right of
way lands and the federal government none. By contrast, in those instances in which the
right of way was obtained by an exercise of the federal power of eminent domain, one
would have to examine the particular authority for that exercise and also the particular
condemnation proceedings to determine the scope and conditions of the title the railroad
obtained.

This report does not address privately-owned railroad rights of way but discusses railroad
rights of way granted by the federal government, either as part of a land grant or under
the 1875 right of way statute.

5.1.4 Legal Nature of ""Rights of Way" [from “Federal Railroad Rights of Way” CRS
report (last updated May 3, 2006)]

The courts have interpreted the right of way interests conveyed to railroads in various
ways, and it has become increasingly difficult to reconcile the sequence of congressional
enactments and judicial holdings into a coherent body of law. A complete review of the
extensive enactments, litigation, and interpretations is beyond the scope of this report, but
some of the principal cases and issues are set out.

The Supreme Court has said that a pre-1871 right of way granted to a land grant railroad
was a "limited fee," while the right of way granted under the 1875 statute was an
easement. More recent cases seem to indicate that the terminology may not be of vital
importance; the significance of the terms used depends on the context in which an inquiry
arises. However, the "rail banking" provisions of the Rails to Trails Act [not included in
this long quote from the longer report] have again resulted in a focus on the exact nature
of the right of way interest and the authority of Congress over rail corridors. To
encourage settlement of the West, Congress not only enacted railroad rights of way grants
but also statutes that authorized the conveyance of lands to private citizens. The railroads
crossed these lands and whether the "banking" of the rail corridors once trains no longer
operate results in a taking of private property for which compensation is owed under the
5th Amendment to the Constitution has been addressed in several recent cases ...

A review of property law terms may be helpful. Usually when land is granted to another
owner, the conveyance is complete and final. If the interest conveyed is complete and
includes all rights associated with the property, it is a "fee simple." It is possible,
however, to convey less than all property rights, or to convey title to a grantee so that title
may revert to the grantor in some circumstances. If the interest conveyed is only the right
to use the land of another for a particular purpose (such as the right to cross the land of
another), the interest is an easement. There can be a gradation of interests between fee
title and an easement depending on the exclusivity of possession granted, the duration of
the interest granted, and the completeness of the rights granted. A right of way interest
may be structured and conveyed in such a manner that the grantor retains a
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"reversionary" interest in the property, which means that the property may in some
circumstances revert to the grantor.

A fee grant may be made so that it continues only so long as some use or circumstance
continues, and if that use or circumstance ceases, then title reverts automatically to the

grantor. This is called a determinable grant. Or a fee grant may be interpreted as being

made on the condition that if "x" occurs, then the grantor may reenter the property, and
title may revert to the grantor. This is called a grant on a condition subsequent. Both of
these could be characterized as "limited fees," since they are less than full fee title.

The principal difference between these two types of grants is that in the former instance,
no action on the part of the grantor is necessary to reassert title; title reverts by action of
law as soon as the envisioned use or circumstance ceases. In contrast, if the grant is
deemed to be a grant on a condition subsequent, the grantor must take some action to
reassert title upon the breach (or fulfillment) of the condition (depending on whether the
grant and condition were worded positively or negatively). This action usually takes the
form of a judicial proceeding to determine that the terms of the condition have in fact
been met or breached.

If the right of way is a mere easement, at common law when the easement use ceases, the
easement simply disappears and the "servient" estate -- the land burdened by the
easement -- no longer is so burdened. (Therefore, it usually is not technically correct to
speak of a "reversionary interest" in connection with a common law easement.)

However, Art. IV, § 3, cl. 2 of the Constitution gives Congress the "Power to dispose of
and make all needful Rules and Regulations respecting the Territory or other Property
belonging to the United States." When Congress grants a property interest, the grant is
both a grant of property and a law and Congress is free to specify terms or elements
different from those that otherwise would apply either by virtue of the common law or in
other statutes. This fact seems to have been lost in some of the discussions of
congressional railroad grants. A railroad grant may also be both a grant of a property
interest and a contractual agreement between the federal government and the railroad.

One of the earlier cases in which the Supreme Court considered the title taken by a land-
grant railroad was Schulenberg v. Harriman in 1874, in which the Court said: "A
legislative grant operates as a law as well as a transfer of the property, and has such force
as the intent of the legislature requires." Considering all the conditions and provisos that
in the legislation granted lands to the railroad in question, the court found the interests
granted to the railroad to be a fee on condition, and that breach could only be asserted by
the government as grantor. In this respect, the Court clearly distinguished between what
could happen at common law where the two private parties were involved from these
congressionally created property interests where one party was the sovereign government
and must enforce the terms of the property grant either by judicial proceedings or by
legislative assertion that was the equivalent -- "the mode of asserting or of resuming the
forfeited grant is subject to the legislative authority of the government."
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Another early case interpreted a land grant railroad right of way as a limited fee, made on
an implied condition of reverter in the event that the company ceased to use the land for
railroad purposes. In this case, the Court also said: "No express provision for a forfeiture
was required to fix the rights of the Government. If an estate be granted upon a condition
subsequent, no express words of forfeiture or re-investiture of title are necessary to
authorize the grantor to reenter in case of a breach of such conditions." It is important to
note that this case involved private persons who had been patented lands over which the
train tracks ran, and the Court voided those patents on the ground that they could not
convey the block of lands they purported to convey due to the fact that the railroad held
limited fee title to the right of way strip of land.

In 1875, Congress approved the general railroad right of way grant (GRRWA) using the
same language [emphasis in original] as in some of the land-grant rights of way grants:
"The right of way through the public lands of the United States is hereby granted to any
railroad company ...." The Supreme Court held in Great Northern Railway Co. v. United
States that this language clearly granted only a surface easement rather than the strip of
land right of way. In reaching this conclusion, the Court looked to other language of
GRRWA, to administrative interpretations, and to subsequent enactments by Congress
that referred to the "easements" given by the 1875 Act. The Court pointed to § 4 of the
Act as especially persuasive in that it states that once each right of way is noted on plats
in the local land office, "thereafter all such lands over which such right of way shall pass
shall be disposed of subject to the right of way." (Emphasis added.) "Apter words to
indicate the intent to convey an easement would be difficult to find." As will be
discussed, however, it is possible that Congress did not intend by this language to
relinquish its authority over the ultimate disposition of the rail corridor.

The Great Northern case illustrates the mixture of facts and terminology that renders
harmonizing the various judicial holdings difficult. In Great Northern, the United States
sued to enjoin the plaintiff Railway Company from drilling for oil and gas beneath an
1875 right of way. The railroad owned the adjacent lands and hence at common law
could have been the owner of [the] underlying estate. No evidence of title in the United
States was introduced; but the court allowed the parties to stipulate that "the United
States has retained title to certain tracts of land over which petitioner's right of way
passes ...." This stipulation avoided a resolution of issues involving the possible rights of
adjacent landowners or the nature of possible retained authority of Congress.

In another case in which the government sued to enjoin a railroad company from drilling
for oil and gas on the land-grant right of way granted it by the government, the Supreme
Court ruled that the right of way grant did not include mineral rights because of other
language in the Act that excepted out mineral lands -- language the Court held applied to
the entire statute and not just to grants of lands. In reviewing the "limited fee" cases, the
Court said that the most such cases decided was that "the railroads received all surface
rights to the right of way and all rights incident to a use for railroad purposes." This case
has sometimes been regarded as holding that even land-grant rights of way were merely
easements, but in fact the Court held only that the grant did not give the mineral rights to
the owner of the right of way because nothing passed except what was conveyed in clear
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language; the grants were construed favorably to the government with doubts resolved in
favor of the government; and oil and gas development was not within the railroad
purposes of the right of way. Nevertheless, the Supreme Court did strongly suggest that
all railroad rights of way were easements.

Although the courts have struggled at times to articulate the nature and scope [emphasis
in the original] of the interest held by a railroad, the cases are clear that the right of way
interest, whether limited fee or easement, [emphasis supplied] is conditioned on the
continued use of the right of way for railroad purposes, although that phrase may be
broadly construed. 3!

5.2 Discussion of Laws relating to Railway Right-of-way Ownership Summarized above to
BNSF’s Project and Permit Application

Which of these two federal laws — the 1864 Act that created the Northern Pacific transcontinental
railroad or the 1875 General Railroad Right of Way Act — is most relevant to the “right of way
interest” held by BNSF in this case is uncertain because of the difference in timing of when
construction of the construction of the Northern Pacific Railroad began in 1870 and when the
Historic Bridge was constructed between 1880-83. The timeline for construction and completion
of the northern transcontinental railroad has been summarized as follows:

The first survey for a northern route to the Pacific was conducted by the War Department
in 1853. The Northern Pacific Railroad Company was organized in 1864 with Josiah
Perman as president. Construction began at Carlton, Minnesota, in February 1870, with
an initial operation of 125 miles. That same year, construction began at Kalama,
Washington Territory, near Portland, Oregon, and that line was extended to New
Tacoma, Washington Territory, by 1873. The company was reorganized in the wake of
financial troubles in 1875. The western and eastern lines joined at Gold Creek, Montana,
in 1883. The real completion date was 1888 when the tunnel through Stampede Pass,
Washington, was opened, replacing a switchback line over that pass. The company was
reorganized for a second time in 1896 as the Northern Pacific Railway Company.*?

The Historic Bridge itself was built between 1880-82, 33 so the following two sections of Dakota
Territorial statutory law addressing railroad corporation rights of way, enacted in 1877, were
firmly established for three years prior to construction of the Historic Bridge, and twelve years
prior to North Dakota becoming a State in 1889. The operative relevant language is italicized.

31 CRS website, “Federal Railroad Rights of Way” (last updated May 3, 2006), RL32140 (footnotes omitted). It is
available at:

https://www.everycrsreport.com/files/20060503 R1.32140 £7525dcff716334794£3109¢d85a9a2764890109.html
(last visited January 16, 2023).

32 Historical Note, Northern Pacific Railway Co. 1870-1968 manuscripts, Maureen and Mike Mansfield Library,
University of Montana, retrieved from https://archiveswest.orbiscascade.org/ark:/80444/xv68060 (last visited
January 17, 2023).

33 Bugene V. Smalley, History of the Northern Pacific Railroad, supra at footnote 1, pp. 391-95.
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Revised Code, Territory of Dakota, § 456 (1877) provides:

Claimants on Public Lands. Any railroad corporation is authorized to pass over,
occupy, and enjoy all the public lands, fo the extent and in the manner prescribed by the
act of congress approved March 3, 1875 [the “1875 General Railroad Right of Way Act”
(Act of March 3, 1875, ch. 152, 18 Stat. 482, formerly codified at 43 U.S.C. § 934;
repealed by P.L. 94-579), discussed in detail above]: Provided, [italics in the original]
That the damages accruing to any occupant or possessory claimant or other person who
may reside on or have improvements upon said public land, shall be determined and paid
by said railroad corporation as provided in this article for owners of private lands.

Revised Code, Territory of Dakota, § 457 (1877) provides:

Highways, Canals, ETC. Any railroad corporation may locate, construct and operate its
railroad across, over or under any road, highway, railroad, canal, stream or watercourse,
when it may be necessary in the construction of the same; and in such cases said
corporation shall so construct its railroad crossings as not unnecessarily to impede the
travel, transportation or navigation upon, the road, highway, railroad, canal, stream or
watercourse so crossed. Said corporation shall have the right to change the channel of
any stream or watercourse from its present location or bed, whenever it may be
necessary in the location, construction, or use of its said road: Provided, [italics in the
original] Such change[s] do not alter its general course or materially impair its former
usefulness.

As noted previously in the discussion of NDCC § 55-02-07, “[t]he primary purpose of statutory
interpretation is to determine legislative intent;” and “[w]ords in a statute are given their plain,
ordinary, and commonly understood meaning, unless defined by statute or unless a contrary
intention plainly appears.”

In this case, the plain meaning of 1877 Revised Code § 456 as it applied to the Historic Bridge
when it was constructed between 1880-83 was and is to “authorize” Northern Pacific “to pass
over, occupy, and enjoy” the riverbed and riparian zones up to the ordinary high-water mark
(which constitute the “public lands” being crossed) “to the extent and in the manner prescribed
by the act of congress approved March 3, 1875, a/k/a the “1875 General Railroad Right of Way
Act.” The General Railroad Right of Way Act, as noted above, provides only a right of way
interest, whether limited fee or easement, refers to State and Territorial laws in 43 U.S.C. § 934,
and permitted railroads to obtain only a 200-foot federal right of way, not fee simple ownership,
when running tracks across public lands.

Likewise, the plain meaning of 1877 Revised Code § 457 also clearly authorizes a “railroad
corporation” only to “locate, construct and operate” [but not own] “its railroad across, over and
under any ... stream or water course, when it may be necessary in the construction of the same.’
This authority of a railroad corporation to “locate, construct and operate its railroad across
[and] over” a “stream or watercourse” must be done in a way that does not unnecessarily

b

3% City of West Fargo v. McAllister, 2022 ND 94, 4 5, 974 N.W.2d 393, 395-96; NDCC § 1-02-02.
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“impede the travel, transportation or navigation upon, the ... stream or watercourse.” Finally,
the plain meaning of § 457 gives to the railroad corporation “the right to change the channel of
any stream or watercourse from its present location or bed, whenever it may be necessary in the
location, construction, or use of its said road,” but no ownership interest in that changed channel,
provided that any changes to the channel “do not alter its general course or materially impair its
former usefulness.” Again, the language of § 457 does not, impliedly or on its face, give any
ownership of the riverbed or the riparian zone up to the ordinary high-water mark to the railroad.
Rather, as § 457’s plain language states: the “railroad corporation” is authorized only to “locate,
construct and operate” [but not own] “its railroad across, over and under any ... stream or water
course, when it may be necessary in the construction of the same.”

Construing 1877 Revised Code §§ 456 and 457 together with the 1864 Act that created the
Northern Pacific transcontinental railroad and the 1875 General Railroad Right of Way Act,
several conclusions can be drawn.

First, the Northern Pacific’s authority under § 456 “to pass over” and “occupy” the riverbed and
riparian zones beneath and surrounding the Historic Bridge up to the ordinary high-water mark is
authorized only “fo the extent and in the manner prescribed by” the 1875 General Railroad Right
of Way Act. Under the 1875 Act, the Northern Pacific received only a “right of way interest.”
As cited in the CRS analysis above, in Great Northern Railway Co. v. United States,* the
Supreme Court noted that Congress approved the general railroad right of way grant in the 1875
Act using the same language as in some of the land-grant rights of way laws: "The right of way
through the public lands of the United States is hereby granted to any railroad company ...." The
Supreme Court held in Great Northern that this language granted only a surface easement rather
than the strip of land right of way. In reaching this conclusion, the Court looked to other
language in the 1875 General Railroad Right of Way Act, to administrative interpretations of that
language, and to subsequent enactments by Congress that referred to the "easements" given by
the 1875 Act. Thus, § 456 together with the 1875 General Railroad Right of Way Act, gave only
a 200-foot-wide right of way surface easement to the Northern Pacific to “to pass over” and
“occupy” the riverbed and riparian zones beneath and surrounding the Historic Bridge up to the
ordinary high-water mark; no ownership of either the riverbed or the riparian zone up to the
ordinary high-water mark was transferred to the land below this 200-foot-wide easement.

Second, because there is no meaningful difference in the language of the 1864 Act compared to
the 1875 Act, the result is the same under the 1864 Act: § 456 together with the 1864 Act gave
only a “special fee” right of way interest to the Northern Pacific to “to pass over” and “occupy”
the riverbed and riparian zones beneath and surrounding the Historic Bridge up to the ordinary
high-water mark, with no ownership of the land beneath the right of way interest—except, in the
case of the 1864 Act, the right of way interest is only 75 feet wide instead of 200 feet.

“When two statutes relating to the same subject matter appear to be in conflict, they should
whenever possible be construed to give effect to both statutes if this can be done without doing
violence to either;” but if “an irreconcilable conflict exists, the latest enactment will control or

35 Great Northern Railway Co. v. United States, 315 U.S. 262,271, 280 (1942).
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will be regarded as an exception to or as a qualification of the prior statute.”® In this case, that
would mean that the 200 foot wide surface easement under the 1875 Act, as “the latest
enactment,” will prevail over the 75 foot wide easement in the 1864 Act. As stated earlier in
these comments, FORB supports “EIS Offset Alternative 2: 92.5-foot Offset, 400-foot Spans,
Retain Existing Structure” as a “reasonable alternative to destruction” that satisfies the
requirement that the Historic Bridge be preserved when there is, as in this case, a “reasonable
alternative to destruction.” A 200-foot-wide surface easement is wide enough to accommodate a
92.5-foot offset. This would allow BNSF to assert continued use of the right of way for railroad
purposes under the 1864 and 1875 Acts if that is one of BNSF’s concerns in attempting to stay
within 30 feet of the existing Historic Bridge rather than 92.5 feet.

Third, language of § 457 also authorizes the Northern Pacific only to “locate, construct and
operate” [but not own] “its railroad across, over and under any ... stream or water course, when
it may be necessary in the construction of the same.” This verifies and reinforces the conclusion
that when 1877 Revised Code §§ 456 and 457 are construed together with the 1964 and 1875
Acts, the Northern Pacific holds only a right of way interest to locate, construct, pass over,
occupy, operate, and use [but not own] “its railroad across, over and under any ... stream or
water course, when it may be necessary in the construction of the same.” That occupation and
use is limited to the 200 foot wide right of way easement under the 1875 Act—that is wide
enough to accommodate, however, “EIS Offset Alternative 2: 92.5-foot Offset, 400-foot Spans,
Retain Existing Structure” as a “reasonable alternative to destruction” of the Historic Bridge.

Fourth and finally, in 1842, Martin v. Waddell's Lessee established the obligation of the United
States to hold submerged lands under navigable waters in territories of the United States up to
the ordinary high-water mark "as a trustee to support the title for the common use," and labelled
this obligation a “public trust.”®” Three years later, Pollard v. Hagan held that the United States
had no right "to transfer to a citizen the title to the shores and the soils under the navigable
waters."*® “To give to the United States the right to transfer to a citizen the title to the shores and
the soils under the navigable waters, would be placing in their hands a weapon which might be
wielded greatly to the injury of State sovereignty.” The controlling law in applying the Equal
Footing Doctrine to riverbeds and shorelines of territorial waters held in trust by the United
States under the Public Trust Doctrine was this at the time Congress created the Northern Pacific
Railroad in 1864: “The right of the United States to the public lands, and the power of Congress
to make all needful rules and regulations for the sale and disposition thereof, conferred no power
to grant to the plaintiffs the land in controversy in this case"*’ (i.e., land under navigable waters
up to the ordinary high-water mark).

36 City of Fargo, Cass County v. State, 260 N.W.2d 333, 338 (N.D. 1977).

3741 U.S. 367 (1842).
38 44 U.S. (3. How.) 212, 230 (1845).

3944 U.S. at 230.
4044 U.S. at 230.
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To the extent that BNSF continues to claim ownership of the riverbed beneath the Historic
Bridge under either the 1864 Act or the 1875 Act, that claim fails under the rules of construction
that apply to sovereign lands obtained by States under the Equal Footing and Public Trust
Doctrines. The rules of construction are clear that transfers of riverbeds of navigable waterways
“should not be regarded as intended unless the intention was definitely declared or otherwise
made very plain” (Utah v. United States, 403 U.S. 9, 197-98 1971) (Emphasis supplied). There is
no such language in the 1864 Act or the 1875 Act. At most the 1864 and 1875 Acts create a right
of way interest which does not include the riverbed or its riparian zone up to the ordinary high-
water mark transferred to North Dakota at the time of Statehood.

Shively v. Bowlby summarizes the application of the Equal Footing and Public Trust Doctrines to
navigable territorial waters such as those beneath and surrounding the Historic Bridge when it
was constructed and began operation between 1880-1883:

The congress of the United States, in disposing of the public lands, has constantly
acted upon the theory that those lands, whether in the interior or on the coast,
above high-water mark, may be taken up by actual occupants, in order to
encourage the settlement of the country, but that the navigable waters and the
soils under them, whether within or above the ebb and flow of the tide, shall be
and remain public highways; and, being chiefly valuable for the public purposes
of commerce, navigation, and fishery, and for the improvements necessary to
secure and promote those purposes, shall not be granted away during the period of
territorial government, but, unless in case of some international duty or public
exigency, shall be held by the United States in trust for the future states, and shall
vest in the several states, when organized and admitted into the Union, with all the
powers and prerogatives appertaining to the older states in regard to such waters
and soils within their respective jurisdictions; in short, shall not be disposed of
piecemeal to individuals, as private property, but shall be held as a whole for the
purpose of being ultimately administered and dealt with for the public benefit by
the state, after it shall have become a completely organized community.*!

In summary, when “North Dakota joined the Union in 1889 ... [it] took title to the beds of the
Missouri River under the equal footing doctrine up to the ordinary high watermark on each bank,
including the shore zone.”*? The next issue that must be addressed is the factual issue of the
boundaries of the ordinary high watermark on each bank including the shore zone, to which
North Dakota took title beneath the Historic Bridge at the time of statehood.

41 Shively v. Bowlby, 152 U.S. 1, 86 (1894).
42 Reep v. State, 2013 ND 253,99 14 & 15, 841 N.W.2d 664, 671-72
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6.0 Establishing the Boundaries beneath the Historic Bridge of the of the Ordinary High
Watermark on each Bank including the Shore Zone transferred to the State of North
Dakota at the Time of Statehood

As discussed in section 1.0 above, NDCC § 61-33-01 defines “navigable waters,” “ordinary high
water mark,” and “sovereign lands” as follows:

3. “Navigable waters” means waters that were in fact navigable at the time of statehood,
and that are used, were used, or were susceptible of being used in their ordinary condition
as highways for commerce over which trade and travel were or may have been conducted
in the customary modes of trade on water.

4. “Ordinary high water mark™ means that line below which the presence and action of
the water upon the land is continuous enough so as to prevent the growth of terrestrial
vegetation, destroy its value for agricultural purposes by preventing the growth of what
may be termed an ordinary agricultural crop, including hay, or restrict its growth to
predominantly aquatic species.

5. “Sovereign lands” means those areas, including beds and islands, lying within the
ordinary high water mark of navigable lakes and streams. Lands established to be riparian
accretion or reliction lands pursuant to section 47-06-05 are considered to be above the
ordinary high water mark and are not sovereign lands.

“Although federal law may fix the initial boundary between fast lands and the riverbeds at the
time of admission to the Union, the State's title to the riverbed vests absolutely as of the time of a
State's admission and is not subject to later defeasance by operation of any doctrine of federal
common law.”*® The factual question of the boundaries of the boundaries of the ordinary high
watermark on each bank including the shore zone, to which North Dakota took title beneath the
Historic Bridge at the time of statehood, can be addressed by maps, photographs, and other
evidence showing those boundaries at the time of Statehood.

On October 6-28, 1872, Charles Scott, Deputy Surveyor conducted a general land survey of
Dakota Territory, Township 139 North, Range 80 West.** A consolidated map of the results
appears in Figure 3 showing the area where the Historic Bridge was constructed prior to
statehood and prior to construction of the Northern Pacific Rail Bridge.

4 Oregon v. Corvallis Sand & Gravel Co., 429 U.S. 363, 370-71 (1977).

“ Field Notes of the survey of the fractional North Boundaries of Townships No. 137 & 138 N. and the North
Boundary of Township 139 North of Range 80 West, and the fractional North Boundary of Twp. 139 N. of Range
81 West of the 5 Principal Meridian Dakota, surveyed by Charles Scott, Deputy Surveyor under joint contract with
George G. Beardsley, dated July 5™ 1872 (https:/survey.dwr.nd.gov/glos/138080/ndglo137-139080-081.pdf).
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Figure 6 General Land Survey Map of Township 139 North, Range 80 West from Survey Conducted October 6-28, 1872
(survey.dwr.nd.gov).

North Dakota State Geologist Edward Murphy’s 1995 article on the history of the construction
and upgrades to “The Northern Pacific Railway Bridge at Bismarck™ provides much of the
information needed to determine whether each of the four piers that support the Historic Bridge,
as well as the embankment west of the bridge, were located on the riverbed below the ordinary
high-water mark at the time ownership of the riverbed was transferred to North Dakota in
November 1889. See copy of that article attached to these comments in Part III.

45 The Northern Pacific Railway Bridge at Bismarck by Edward C. Murphy
(https://www.history.nd.gov/publications/northern-pacific-railway-bridge.pdf) .
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In that article, Edward Murphy depicts in markings on a 1995 photograph the approximate
location of the western edge of the riparian zone of the Missouri River at the time that the
Historic Bridge was constructed.

Figure 7 Aerial Photograph of te Missouri River, Taken Looking North Towards the Historic Bridge. White Lines Mark the
Western Ordinary High-Water Line in the 1880s (taken from Murphy 1995).

Murphy writes of this photograph (Figure 4):

Recent photo [in 1995] looking north along the Missouri River to the Bismarck
Railroad Bridge, with the Grant Marsh Bridge on I-94 in the background. The line
of long dashes outlines the approximate position of the west bank of the Missouri
River prior to Morison's dike. The open arrow flower (right) points to the 1951
cut and track realignment; short dashes trace the old track alignment; the solid
arrow {center right} points to the city of Bismarck water reservoirs. The line
change and landslide work required removing 760,000 cubic yards of soil from
this area (Photo courtesy of the North Dakota Geological Survey).

All four piers of the Historic Bridge were permanently affixed to the land (river bottom) when
constructed in 1881 and 1882, as described in Edward Murphy’s article (Part III). For example,

the “caisson for pier 2 was bottomed forty-six feet below the base of the river; the caisson for
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pier 3 was sunk thirty-nine feet” into the sandstone bedrock (Murphy 1995:8). The western pier
of the historic bridge — the pier Murphy labels as pier 4 — was permanently affixed to the
riverbed on 161 timber piles on a part of the channel altered by a dike to build up the riverbed
below the ordinary high-water mark of the river before the bridge was constructed (Murphy
1995:6-10). The eastern pier (labeled by Murphy as pier 1) was located on property below the
high-water mark that was also regularly flooded.

The 1883 History of the Northern Pacific Railroad by Eugene V. Smalley provides a
comprehensive history of the Northern Pacific Railroad from early exploration to completion of
the Historic Bridge between Bismarck and Mandan*® as one of the last steps in finishing the
transcontinental railroad. Smalley describes in detail how the Historic Bridge was designed and
constructed between 1880-82, including the location of all four piers below the ordinary low-
water mark of the river:

The bridge proper consists of three through spans, each measuring 400 feet between
centres [in original] of end pins, and two approach spans, each 113 feet. It is a high
bridge, the bottom cord of the three main spans being placed fifty feet above the level of
the highest summer flood, thus giving head room to pass steamboats at all navigable
stages of the river. The head room above the extreme high water of 1881 is 42 feet; but
this water was an exceptional result of an ice gorge, which necessarily put a stop to all
navigation. Practically the bridge gives four feet more head room than many of the
bridges on the lower river. The variable channel and the high bluff on the east side were
alone sufficient reasons for adopting the high bridge plan in preference to a low bridge
with a draw. The violent action of the ice and the excessive height of the ice floods were,
however, the controlling elements in the selection of the high bridge plan. The east end of
the east approach span is supported by a small abutment of granite masonry, founded on
the natural ground of the bluff. The west end of the west approach span is supported by
an iron bent resting on two Cushing cylinders, which are supported by piles driven into
the sand bar. The three long spans are supported on four granite piers. Pier 1, the easterly
pier, rests on a concrete foundation, the base of which is twenty feet below ordinary low
water and sixteen feet below the estimated extreme low water due to ice gorges. [italics,
underlining, and bold type added for emphasis] Piers 2 and 3, which are in the channel of
the river, are founded on pneumatic caissons, sunk into the underlying clay to the depth
of about fifty feet below ordinary low water [italics added] and ten feet below the surface
of the clay.*” Pier 4 is situated on the sand bar on the west side of the river below the
protection of the dike, [italics added] and rests on a foundation of 160 piles, which were
driven with a Nasmyth steam hammer.*

6 As noted earlier in these comments, Smalley states that the bridge was “formally opened” on October 21, 1882,
with four engines crossing from east to west, followed by eight crossing from west to east, after which a passenger
train was sent over. Eugene V. Smalley, History of the Northern Pacific Railroad, G.P. Putnam’s Son’s (New York
1883), p. 394.

47 State Geologist Edward Murphy in his 1995 article on the history of the construction of the bridge refers in some
places in his article to this lower harder clay as bedrock. See previous memoranda recently sent to the USCG on this
issue. Likely this is just a terminology or labelling issue referring to the same harder layer of clay and sandstone
underneath the eastern side of the river at this location. Since the eastern side of the river at this location is also a
documented fossil site, it follows that the underlying harder “clay” is likely a fossil bearing rock of some sort.

8 Smalley, History of the Northern Pacific Railroad, at pp. 392-93
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Emphasis in the above paragraph is placed on the language documenting that Pier 1, the easterly
pier, rests not only below the ordinary high-water mark but also below the ordinary low-water
mark. Smalley’s summary shows that all four piers of the historic bridge were not only below the
ordinary high-water mark in 1889, but also below the ordinary low-water mark, thus making
them unequivocally part of the riverbed transferred to North Dakota on November 2, 1889, under
the Equal Footing and Public Trust Doctrines.

Numerous photographs and other evidence confirm that that pier 1 of the Historic Bridge
remained below the ordinary high-water mark through the time of statehood.

The following photograph shows pier 1 shortly after construction of that pier was completed:

Figure 8 View of the completed pier number 1 on the bank of the Missouri River. A man stands on top of the pier with another
man at the base, equipment for constructing pier number 2 visible in background. Frank Jay Haynes photographer. From the
Montana Historical Society Collection.

In this photograph, the railroad tracks are to the east of pier 1, demonstrating that the shore
zone’s ordinary high-water mark as described by Smalley was significantly east of pier 1 when
the Bridge was constructed.
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The following photograph shows pier 2 shortly after its construction was completed.

Figure 9 Pier 2 with pier 1, with railroad cars north and east of pier 1, eastern embankment, and warehouses along the eastern
shore visible in the background. Frank Jay Haynes photographer. From the Montana Historical Society Collection.

This next photograph shows the railroad tracks east of pier 1 when the Historic Bridge was being
tested on October 21, 1882, with the tracks visible to the east of pier 1:

Figure 10 Photograph Taken during Weight Test of Historic Bridge on October 21, 1882, Showing Eastern Pier Within the
Ordinary High Water-mark. Attribution for photo shown below photo.
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This 1883 photograph below from the National Archives again shows railroad tracks east of pier
1 when it was taken, as well as the riprap that had been put around pier 1 to protect it. It also
shows the western shoreline of the Missouri River in the distance, as well as the sandbar on
which pier 4 was constructed as described by Smalley above.

Figure 11 Photograph of the Recently Completed Historic Bridge in 1883 with Original Superstructure (Photo courtesy of the
National Archives).
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The following 1887 photograph shows that the eastern track and eastern shoreline remained
below the ordinary high-water mark two years before statehood.

'

N
N

N

Figure 12 1887 Photograph Showing Transfer of Goods from the Steamboat in Foreground to the Historic Bridge in Bakground
with Pier 1 Within the Ordinary High-Water Mark.

The engraving below of the Historic Bridge appeared in a regional magazine in 1888. Again, it
shows that the tracks remain east of the pier the year before statehood.

Figure 13 from 1888 monthly magazine, the “Northwest lllustrated Monthly Magazine.”

57



Finally, in 1884 the U.S. Congress established the Missouri River Commission to survey and
map the Missouri River to “maintain a channel and depth of water...sufficient for...commerce”
(cerc.usgs.gov). The Commission was dissolved in 1902. Figure 11 below shows the Missouri
River channel and the newly constructed Northern Pacific Bridge standing in the river channel in
1891 3 years after North Dakota became a state. This map represents the ordinary highwater
mark at the time of the survey. It shows the entire Historic Bridge, including pier 1, the trestle
and enbankment are within the ordinary highwater mark at the time of statehood.
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Figure 14 1891 Missouri River Commission Map Showing the Northern Pacific Rail Bridge in the River Channel between Bismarck
and Mandan (aerial.dwr.nd.gov).
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Eugene Smalley describes how a dike was built from the west shore of the Missouri River to
attempt to confine the river to the Historic Bridge future location:

The report of July 1880, proposed to cross the river with a bridge consisting of
three spans of 400 feet each, resting on solid piers of granite masonry. A dike was
to be built from the west shore to within 1000 feet of the east shore, which is here
a high bluff of extremely hard clay, thus confining the river within a width
favorable to the maintenance of a fixed channel. The bridge was to be located
about 500 feet below the dike, and, to provide for contingencies, was made 200
feet longer than the width of the confined river. This plan of operations was
afterward carried out, and the completed work differs in no essential respect from
plans contemplated in the report of July, 1880.
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The construction of the dike was begun in the fall of 1880. Unfortunately, while
waiting for materials, the main navigable channel of the river moved over to the
west shore, and when work was actually begun it was found necessary to leave
this channel open for navigation.”

Edward Murphy in his 1995 article shows a photograph depicting the initial construction
of the Historic Bridge. In the photograph below, masonry is being laid on the pier 2
caisson as it is excavated into the river substratum. A derrick boat and machinery barge
are moored west of the pier. In the right foreground is the partially completed pier 1. In
the background, the pier 3 caisson awaits transport to its proper position. Morison's dike
described by Smalley above is visible northwest of the pier 3 caisson.

Figure 15 Photo above from Murphy 1995 article taken by F. Jay Haynes in October 1881. Courtesy of Haynes Foundation
Collection, Montana Historical Society, Helena, Montana.

* Smalley, History of the Northern Pacific Railroad, at pp. 390-91.
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Figure 15 shows the features shown in George Morison’s map in Figure 3 above, including the
sand bar where Pier 4 was constructed and the far shore of the river. Another copy of that map is
shown below for comparison and use in looking at the details in the photos that follow:

Figure 16 George S. Morrison’s Site Plan for the Bismarck Bridge, Library of Congress Prints and Photographs Division, HAER
ND,8-BISMA,3—3, http://hdl.loc.gov/loc.pnp/hhh.nd0023/photos.103373p

Numerous photographs confirm what Smalley describes and the above map shows the location
of the ordinary high-water mark on western shore of the river. All this evidence combined
demonstrates that not only the Historic Bridge, but also the trestle and embankment, were below
the ordinary high-water mark when they were constructed by the Northern Pacific, confirming
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again what the 1891 Missouri River Commission Map shows. The Haynes photo below shows
all four piers looking from west to east. All four piers have riprap around their bases in this photo
and some fill has been hauled in west of pier 4. This photo also shows the eastern shoreline and
bluffs at that time.

Figure 17 Haynes Photograph showing all four piers and riprap and fill being placed around pier 4, the westernmost pier.
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The Haynes photo below (date unknown) looks from west to east shows the temporary tracks by
which fill was brought in to put riprap and fill around pier 4 and build the embankment.

Figure 18 Photo of tracks by which riprap, and fill, were brought in from the western shore

This Haynes photo (date unknown) looking from east to west shows the embankment as it was
being built.

Figure 19 Haynes photo showing embankment being built east of the trestle (date unknown).
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This Haynes photograph below shows the western pier, pier 4, during October 21, 1882, weight
and load testing as described by Smalley. It shows that Pier 4 has some riprap around it at the
time of this testing, but the fill in the photographs above is not there yet.

Figure 20 Photograph Taken during Weight Test of Historic Bridge on October 21, 1882, Showing Western Pier and Trestle
Within the Ordinary High-Water Mark (Murphy 1995).

The reason all four piers depicted in these photographs were sunk deep below the ordinary low
water marks was to protect them from the erosion and shifting of the river during spring flooding
on the Missouri River floodplain between Bismarck and Mandan before the Missouri River
mainstem dams were constructed in the 1930s and 1940s (whose purposes included protecting
cities like Bismarck and Mandan from often extreme spring flooding along the Missouri and
Mississippi Rivers all the way to the Gulf of Mexico).
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One example of the extreme Missouri River flooding during the decades before mainstem dams
Fort Peck and Garrison Dam were completed is shown in this 1884 photograph below from
Murphy’s article. It shows that less than a year after bridge construction was completed, all four
piers of the Historic 1883 Northern Pacific Railway Bridge were covered by the waters of the
Missouri River to within a few feet of their tops. It also shows the fill that was being placed into
the riverbed just north of the trestle as shown in previous photographs above.

Figure 22 Missouri River Flooding in 1884 Inundating All Four Historic Bridge Piers and showing trestle and embankment
being built on the other side. (Murphy 1995).

Like the 1884 photo of Missouri River spring flooding levels from Ed Murphy’s 1995 article, the
1887 photo below (Figure 17) shows spring flooding of Missouri River high enough to cover the
base of all piers at the high-water mark three years after the 1884 flood shown in Figure 16. The
ordinary high-water mark defines the bed of the Missouri River at the time that North Dakota
became a State. But the two instances of flooding within 5 years before statehood shows why the
river was so wide at the location of the Historic Bridge when it was built. This, combined with
the other photographs and other evidence cited above, definitively document that the ordinary
high-water mark at the time of Statehood (November 2, 1889) included all four piers and the
trestle and embankment on the western side of the Missouri River at the Historic Bridge
crossing.
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Figure 23 Photograph Taken in 1887 of Missouri River Flooding at the Historic Bridge, Looking North (Courtesy of the Bismarck
Veterans Memorial Public Library).

In summary, the evidence is clear and overwhelming that when North Dakota took title to the
bed of the Missouri River up to the ordinary high-water mark in 1889, the sovereign lands to
which North Dakota took title included the bed of the Missouri River beneath all four piers of the
Historic Bridge as well as the embankment and embedded wooden trestle west of the historic
bridge.

6.2 Ownership of the Historic Bridge Itself

As discussed in more detail above, because North Dakota owns the riverbed beneath the Historic
Bridge, that ownership of the riverbed beneath the Historic Bridge (up to the ordinary high-water
mark) makes the Historic Bridge, which BNSF proposes to destroy, subject to NDCC § 55-02-07
whether or not the Historic Bridge itself (as a permanent fixture in existence at the time of
transfer) was transferred to North Dakota as a fixture attached to the land at the time of statehood
(November 2, 1889).

However, when the Northern Pacific began construction of the historic1883 Bridge in 1880,
Dakota Territorial law was clear that land includes “That which is affixed to land.” Revised
Code, Territory of Dakota, § 163 (1877). A fixture is part of the land under the 1877 Revised
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Code when it is “imbedded in it.” Id. at § 165. The analysis in section 1.0 and section 6.1 above,
clearly shows that the Historic Bridge was imbedded into the Missouri riverbed before statehood.

As discussed in more detail in section 1.0, the 1877 Revised Code had a specific set of
requirements, Article IX, §§ 450-85, that applied to railroads for them to acquire land for railroad
use. There is no evidence that the railroad went through that process to acquire any land from
Dakota Territory for the railroad crossing before it began construction of the historic 1883
Bridge. The 1877 Revised Code addresses this issue: “When a person affixes his property to the
land of another, without an agreement permitting him to remove it, the thing affixed belongs to
the owner of the land, unless he chooses to require the former to remove it.” Revised Code,
Territory of Dakota, § 583 (1877).

Under federal common law, the law of Dakota Territory, and the statutes and case law of North
Dakota, all of these fixtures attached to the riverbed up to its ordinary high-water mark were
transferred as permanent fixtures attached to the land under the Public Trust and Equal Footing
Doctrines when North Dakota became a State on November 2, 1889.

Thus, the Historic Bridge was transferred to North Dakota as a fixture attached to the land at the
time of statehood.

6.3 The United States Supreme Court has plainly stated that after statehood, ownership
and control of sovereign lands transferred to States under the Equal Footing and Public
Trust Doctrines are issues of State law not Federal law. There can be no preemption of
State law on these issues specifically reserved to States.

In 1977, the United States Supreme Court made clear in Oregon v. Corvallis Sand and Gravel
Co., that issues of ownership of sovereign lands after statehood are issues of State law, not
Federal law:

Our analysis today leads us to conclude that our decision to apply federal common law in
Bonelli was incorrect .... Although federal law may fix the initial boundary between fast
lands and the riverbeds at the time of admission to the Union, the State's title to the
riverbed vests absolutely as of the time of a State's admission and is not subject to later
defeasance by operation of any doctrine of federal common law. ...

Once the equal footing doctrine had vested title to the riverbed in Arizona as of the time
of its admission to the Union, the force of that doctrine was spent; it did not operate after
that date to determine what effect on titles the movement of the river might have. Our
error, as we now see it, was to view the equal footing doctrine enunciated in Pollard'’s
Lessee v. Hagan as a basis upon which federal common law could supersede state law in
the determination of land titles. Precisely the contrary is true.>

0429 U.S. 363, 370-71 (1977).
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Thus, the issue in this case of the current ownership of the riverbed and the bridge itself are
i1ssues of State law, not Federal law. For the reasons discussed in section 1.0 above and the
discussion of the Equal Footing and Public Trust Doctrines throughout these comments,
including the provisions of the 1877 Revised Codes of the Territory of Dakota (which were part
of federal law when the Bridge was constructed between 1880-83), both the riverbed beneath the
Historic Bridge, as well as the bridge itself, are owned by the State of North Dakota, under the
provisions of federal law that applied to the riverbed of the Missouri River at this location at the
time of statehood.

State law is not preempted in an area of the law such as this one where the Supreme Court has
said that state law controls:

Because of the “interstitial nature of Federal law,” preemption of state law is not favored,
and the framework for analyzing a preemption claim under the Supremacy Clause begins
with the basic assumption that Congress did not intend to displace state law. Billey v.
North Dakota Stockmen's Ass'n, 1998 ND 120, 9 28, 579 N.W.2d 171 (quoting Federal
Land Bank of St. Paul v. Lillehaugen, 404 N.W.2d 452, 455 (N.D.1987)); see also Home
of Economy, 2005 ND 74, 9 6, 694 N.W.2d 840. The United States Supreme Court has
expressly noted that, because “the States are independent sovereigns in our federal
system, we have long presumed that Congress does not cavalierly pre-empt” state

law. Bates v. Dow Agrosciences LLC, 544 U.S. 431, 125 S.Ct. 1788, 1801, 161 L.Ed.2d
687 (2005) (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S.Ct. 2240, 135
L.Ed.2d 700 (1996)). Although the assumption that Congress did not intend to

displace state law is not ordinarily triggered when a state statute touches upon

an area where there has been a history of significant federal presence, where the state acts
in a field that states have traditionally occupied, the assumption that the state's historic
police powers are not superseded by federal law applies unless Congress clearly and
manifestly expresses a contrary intent. Home of Economy, at q 6.

State ex rel. Stenehjem v. FreeEats.com, Inc., 2006 ND 84, 9 20, 712 N.W.2d 828, 836.

Whether or not to grant a Sovereign Lands permit to destroy the Historic Bridge, and the issues
of ownership of the riverbed beneath the Historic Bridge, as well as the bridge itself, are all
issues of State law that should be first determined by the state agency with jurisdiction, the ND
DWR, and then by State courts if there are any unresolved legal issues.

6.4 Two provisions of the North Dakota Constitution will be violated if NDDWR grants a
Sovereign Lands permit to BNSF to destroy the Historic Bridge.

The ND DWR will violate two provisions of the North Dakota Constitution if it grants a
Sovereign Land permit to BNSF to destroy the Historical Bridge. The first provision that will be
violated is the constitution’s “gift clause.” Because gift clause’s application to the Sovereign
Land permitting process has been explained in detail in an North Dakota Attorney General
Opinion, that opinion as it relates to this issue is quoted below:

In considering whether the Legislature could convey to riparian landowners a portion of
the state’s navigable waterways, the North Dakota Supreme Court recognized the
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potential applicability of the constitution’s gift clause. It restrictively construed a statute
“to avoid” violating the clause. State v. Mills, 523 N.W.2d at 542. Other state
constitutions have similar “anti-gift” clauses and they have been applied in disputes
involving state sovereign land management. E.g., Arizona Ctr. v. Hassell, 837 P.2d at
169-71. Thus, the State Engineer needs to consider the gift clause -- as well as the public
trust doctrine -- when reviewing requests to use the Missouri River for a private purpose.

The gift clause states:

The state, any county or city may make internal improvements and may engage in
any industry, enterprise or business . . . but neither the state nor any political
subdivision . . . shall otherwise loan or give its credit or make donations to or in
aid of any individual, association or corporation except for reasonable support of
the poor.

N.D. Const., art. X, § 18. The provision, in general, prohibits the state from transferring
public assets into private hands. Gripentrog v. City of Wahpeton, 126 N.W.2d 230, 237-
38 (N.D. 1964); Petters & Co v. Nelson County, 281 N.W. 61, 64-65 (N.D. 1938).7 It
applies not only to money, but also to transfers of property and other tangible assets.
Solberg v. State Treasurer, 53 N.W.2d 49, 53-54 (N.D. 1952) (state-owned minerals);
Herr v. Rudolf, 25 N.W.2d 916, 922 (N.D. 1947) (state-owned land); N.D.A.G. 2000-F-
13 (books); N.D.A.G. 2000-L-13 (school district land). The gift clause applies to
sovereign lands. State v. Mills, 523 N.W.2d at 542.

The limitations imposed by the gift clause do not apply in three situations: in making
“internal improvements,” in assisting the poor, and in furthering an “industry, enterprise
or business” that the governmental entity is authorized to pursue. N.D.A.G. 2003-L-51 at
1. Permitting activities on sovereign land is unlikely to involve assisting the poor or
involve a state industry or business. But some projects could constitute an “internal
improvement” or further an “enterprise” the State Engineer has authority to pursue and, if
so, would not violate the gift clause. “Internal improvements” includes an array of
activities that generally can be described as relating to “development™ or “public
improvement” projects, such as constructing and maintaining roads, building bridges, and
improving waterways for commerce. N.W. Bell Tele. Co. v. Wentz, 103 N.W.2d 245,
254 (N.D. 1960); N.D.A.G. 98-F-30 at 2; Rippe v. Becker, 57 N.W. 331, 334 (Minn.
1894); Welch v. Coglan, 94 A. 384, 387 (Md. 1915). Constructing wildlife habitat is a
conservation effort and probably not an “internal improvement,” but other sovereign land
projects could be “internal improvements,” such as constructing boat ramps and shoreline
facilities that further public use and enjoyment of the river.

“Enterprise” is any activity, especially one of some scope, complication, or risk.
N.D.A.G. 93-F-11 at 2. While this definition is broad, the activity undertaken or
permitted by a state agency must be one that the law authorizes the agency to itself
undertake or to permit another to undertake. See, e.g., N.D.A.G. 2003-L-51 at 1. This
requires examining the agency’s scope of authority. If the State Engineer is to allow an
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activity on sovereign land, some authority must permit the activity and the State
Engineer’s approval of it. The duties imposed by the public trust doctrine have been
delegated to the State Engineer. N.D.C.C. ch. 61-33. The duties [that are] imposed
mandate, to some degree, that the state preserve the Missouri River’s ecosystem, scenic
beauty, and natural characteristics. These objectives can be furthered by constructing
habitat that effectively supports species making their home on the river and, therefore, a
sound habitat construction project could be considered an “enterprise” allowed by the gift
clause.

Additional considerations affect the gift clause’s application. The provision, at its core,
requires that the activity or transaction in question promote a public benefit. If a public
benefit justifies or serves as a basis for the grant, an unconstitutional gift can be avoided.
Stutsman v. Arthur, 16 N.W.2d 449, 454 (N.D. 1944).

This does not mean that if a private benefit is obtained, the gift clause is violated. The
clause is not necessarily violated if a private person receives a “special” or “incidental”
benefit. N.D.A.G. 87-L-02 at 2; Stutsman v. Arthur, 16 N.W.2d 449, 454 (N.D. 1944). In
State v. Mills, 523 N.W.2d 537, the court interpreted N.D.C.C. § 47-01-15, which states
the riparian landowner “takes” to the ordinary low watermark. The court rejected the
view that the statute nullifies the state’s interest in the shorezone, that is, the area
between the low and high watermarks. Having done so would have been inconsistent
with the public trust doctrine and the gift clause. 523 N.W.2d at 542-43. The court
nonetheless recognized that there can be private interests in sovereign land. Id. at 544.
The case thus confirms that the gift clause, in some contexts, does not impose an absolute
prohibition. At the same time, however, the court cited with approval authority that in the
shorezone, state interests predominate. Id. at 543-44. See also id. at 545 (Levine, J.,
concurring) (whatever rights the riparian landowner may hold, they must be assessed “in
the context of the State’s sovereign duty to hold the shore zone in trust for the public”).

In Stutsman v. Arthur, the court made a somewhat similar ruling. It found that where an
appropriation of public funds is primarily for a public purpose, the gift clause is not
necessarily violated if, as an incidental result, a private benefit is extended. 16 N.W.2d at
454. But, if the result is chiefly a private benefit, then an incidental or ostensible public
purpose will not save its constitutionality. Id. Thus, while Stutsman v. Arthur and State v.
Mills each allow a private benefit, each requires a prominent public benefit.

The public benefit does not need to be money. A public benefit can be a result that
promotes “the public health, safety, morals, general welfare, security, prosperity,
contentment, and equality . . . of all the citizens.” Green v. Frazier, 176 N.W. 11, 17
(N.D. 1920). Even “equitable” and “moral” consideration may suffice. Solberg v. State
Treasurer, 53 N.W.2d at 53; Petters & Co v. Nelson County, 281 N.W. at 65. But the
connection between the activity in question and its public benefit cannot be tenuous. E.g.,
N.D.A.G. 2003-L-51 at 2 (paying wages owed by a defunct business is insufficiently
related to economic development); N.D.A.G. 2002-F-09 (county’s cash contribution to
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nonprofit’s July Fourth celebration, which involved fireworks, is not justified on a
concern for fire safety).

Whether or not a sovereign land permit issued to a private person satisfies the gift clause
is a question of fact. E.g., N.D.A.G. 2003-L-09 at 3; N.D.A.G. 98-F-19 at 2; N.D.A.G.
96-L-93 at 3; N.D.A.G. 87-02 at 2. Compliance with the clause must be determined on a
case-by-case basis with regard to the unique circumstances presented by each request to
use sovereign land.

Letter Opinion from Attorney General Wayne Stenehjem to Ken Royse, Chairman, Burleigh
County Water Resource District, NDAG Opinion 2005-L-01, pp. 11-13 (January 3, 2005).

For the reasons discussed throughout these comments, granting a Sovereign Lands permit to
BNSF will result almost exclusively in a private benefit to BNSF, with virtually no discernable
public benefit to the Bismarck/Mandan community or the people of North Dakota. On the
contrary, it will result in a huge net public harm.

The private benefit to BNSF, as explained by Mike Herzog to the NDDWR at the January 20"
hearing on this combined matter, is that BNSF will save approximately $30-40 million dollars by
building the new two-track capable bridge 20 feet north of the Historic Bridge, rather than
building it 92.5 feet north of the bridge (the preservation alternative considered under the federal
EIS). As noted by Dawn Kopp at the January 20" hearing, putting two tracks to accommodate
the increased traffic when this rail line becomes part of BNSF’s intermodal freight system will
cost the citizens of Bismarck tens of millions of dollars to build the new underpasses that will be
required when this happens. The cost will likely be hundreds of millions of dollars to add the
upgrades in other North Dakota cities and rural areas that will have to make similar upgrades to
accommodate making the new two-track line part of BNSF’s intermodal system. Further, it will
undermine, if not ruin, the potential for riverfront development and uses that are likely to happen
if the Historic Bridge is not torn down: including its inclusion in a combined local, State, and
Federal trail system, tourism, business development along the riverfront, its value as a nationally
important historical landmark, to name just a few.

As noted in the NDAG opinion above, the gift clause “at its core, requires that the activity or
transaction in question promote a public benefit.” In this case, granting the permit to BNSF will
result almost exclusively in a private benefit that can be easily avoided if the new bridge is
moved an additional 92.5 feet north, while at the same time resulting in irreparable public harm
to the people in the community and North Dakota. For these reasons, granting the Sovereign
Lands permit to destroy the Historic Bridge will violate the gift clause of the North Dakota
Constitution.

Likewise, the North Dakota Constitution does not allow adverse possession against the State:

No law shall ever be passed by the legislative assembly granting to any person,
corporation or association any privileges by reason of the occupation, cultivation
or improvement of any public lands by said person, corporation or association
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subsequent to the survey thereof by the general government. No claim for the
occupation, cultivation or improvement of any public lands shall ever be
recognized, nor shall such occupation, cultivation or improvement of any public
lands ever be used to diminish either directly or indirectly, the purchase price of
said lands.

N.D. State Const. art. IX, sec. 9. (Underlining supplied.)

The State Constitution for North Dakota was subject to significant influence from the Northern
Pacific when it was drafted in 1889. See Robert Vogel, Sources of the 1889 North Dakota
Constitution, 65 N.D. Law Rev. 331 (1989). There were therefore significant opportunities for
the railroad to raise and address the issues of ownership of the riverbed and the Historic Bridge
in the process, since they in fact had considerable influence over the Harvard law school
professor who had great influence over the drafting of the North Dakota constitution. That did
not happen. Rather, the transfer of ownership of the bed of the Missouri River and the bridge
itself occurred at the time of statehood under the Equal Footing and Public Trust doctrines for
the reasons set forth in detail throughout these comments.

Nothing in the North Dakota Constitution, however, diminishes State ownership of the riverbed
of the Missouri River up to the ordinary high-water mark at the time of statehood. On the
contrary, N.D. State Const. art. IX, Sec. 9, prohibits North Dakota’s legislature from diminishing
or extinguishing such interests. And, as shown by the highlighted language above, section 9 does
not allow adverse possession against the State of North Dakota. Any arguments by BNSF that
they own either the riverbed beneath the Historic Bridge, or the bridge itself, on the basis of
adverse possession are unavailing. N.D. State Const. art. IX, Sec. 9, prevents claims of adverse
possession on Sovereign Lands of the State of North Dakota, whether they are 20 years old or
140 years old. ND DWR should reject any such claims made by BNSF in this permitting
proceeding.

6.5 The unsolicited February 14, 2023, opinion issued by an assistant attorney general to
“Dr. Bill Peterson” is inapposite and irrelevant to the issues of ownership and obligations
that the ND DWR and the North Dakota Historical Board must decide.

This case involves a structure of high historical significance located on Sovereign Land (as
defined by North Dakota statute) owned by the state of North Dakota. Riverbeds of navigable
rivers had and still have a special status under the law when they are located in territories of the
United States: they are held in trust for State ownership if and when that territory is admitted to
the Union.

e There is not an exception for railroads under the extensive caselaw that has developed
under the Equal Footing and Public Trust Doctrines as enunciated by the United States
Supreme Court.

e There is not an exception from the Equal Footing and Public Trust Doctrines under the
1864 Act that created the Northern Pacific Railroad—the Equal Footing and Public Trust
doctrines were well established principles of law in 1864, and if an exception was
intended, Congress could have made one.
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e There is not an exception for railroads from the Equal Footing and Public Trust Doctrines
in the laws of Dakota Territory that were enacted in Dakota Territory under authority of
Congress. Rather the 1877 Revised Codes of the Territory of Dakota has specific
provisions that made it applicable to railroads and construction of railroads in Dakota
Territory. These laws were in effect before, during, and after the Historic Bridge was
constructed and tested between 1880 and 1883 and remain in effect as State laws to the
present time.

e There is not an exception for railroads to the Equal Footing and Public Trust Doctrines
under North Dakota’s Constitution as it was first drafted after statehood or thereafter.

e There is not an exception for railroads to the Equal Footing and Public Trust Doctrines in
the enabling Act Congress passed to create the State of North Dakota. That Enabling Act,
in fact, stated that North Dakota was admitted to the Union on “equal footing” with all
other States. The Enabling Act that admitted North Dakota to the Union listed specific
exceptions to State authority—for example, for Reservations created by Treaties. There
was no exception listed for the Equal Footing and Public Trust Doctrines as applied to
the Missouri River or other navigable water bodies in North Dakota.

The first time there has been an exception to this well established and very old body of law,
apparently, is in an opinion issued by someone who may be employed as an assistant attorney
general to “Dr. Bill Peterson” on February 14, 2023. This opinion does not meet any of the legal
and procedural requirements for being an official opinion of the Attorney General of his Office.

e This opinion makes no reference to an opinion request made by “Dr. Bill Peterson” to the
Office of Attorney General, or whether that opinion request was made by Dr. Peterson in
his official capacity as an employee of the State of North Dakota.

e This opinion does not say that it is written by an assistant attorney general or that it was
written in his official capacity as an assistant attorney general under the authority of the
Attorney General.

e It is not written in the established manner, and under the established procedure, that
binding attorney general opinions are written in North Dakota, and it offers none of the
legal protections that following binding legal opinions offer to state officials who request
and follow them.

On its face, it is a memo from one private person to another, and it has no effect or force of law
as an opinion from the Attorney General’s office to an employee of the State of North Dakota
acting in their official capacity. It does not even say that the person writing it is a lawyer, or that
it is being written as advice from that lawyer to a client under protection of an attorney client
privilege. That means that the circumstances of how and by whom this opinion was written will
be fully discoverable in any legal proceeding, and fully discoverable under North Dakota open
records and open meetings laws, including N.D. Const. art. XIV.

The February 14 opinion to Dr. Peterson appears to be written to preclude any hearing before
the State Historical Board on the issues that NDCC § 55-02-07 requires the State Historic Board
and other State Officials to address. Preventing this hearing in this manner is a clear and
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unequivocal violation of the due process and equal protection provisions of the United States’
and North Dakota’s constitutions. Further, since the opinion was not requested by a state official
acting within his or her official capacity and written by an assistant attorney general acting in his
or her official capacity, it offers none of the immunity from legal liability that an opinion
requested and issued by persons acting in good faith within their official capacities as state
employees would offer.

Further, the opinion in style and content appears to be taken from the memorandum BNSF’s
attorneys submitted to the United States Coast Guard on March 11, 2022. That memorandum
does not acknowledge and makes no mention of the legal and factual issues at stake in this case.
Again, as stated above, this case involves a structure of high historical significance located on
Sovereign Land (as defined by North Dakota statute) owned by the state of North Dakota.
Riverbeds of navigable rivers had and still have a special status under the law when they are
located in territories of the United States. BNSF’s March 11t Memorandum, and this unsolicited
private memorandum, do not address this set of issues as discussed throughout FORB’s
comments submitted here. Because it fails to address the relevant issues of ownership and the
effect of the relevant laws and the facts that apply, including those in effect at the time the
Historic Bridge was constructed up to the present day—it is not fact irrelevant and inapposite to
the issues discussed throughout these comments. There is no special exception for the railroad to
those laws. There is no preemption of those laws under any federal statute or other law. The
railroad would like that to be the case. But it is not.

In April 2022, the North Dakota Attorney General declined to issue an attorney general’s
opinion on the issue of ownership of the Historic Bridge in response to an opinion request by
then state senator Tracy Potter. The Attorney General stated at that time that the request involved
an issue that must be decided in state court. In making his request, Senator Potter had attached
FORB’s April 4, 2022, to the United States Coast Guard in response to the memorandum
BNSF’s attorneys submitted to the United States Coast Guard on March 11, 2022, regarding
ownership of the riverbed beneath the Historic Bridge as well as the Historic Bridge itself. The
Attorney General refused at that time to weigh in on either side.

In April, 2022, the North Dakota Attorney General also declined an invitation by the United
States Coast Guard to issue an opinion on ownership of the riverbed beneath the Historic Bridge
as well as the Historic Bridge itself. The Coast Guard told the Attorney General that it would
give conclusive weight to the AG’s opinion on ownership under USCG’s administrative rules, if
he issued such an opinion. He declined.

Notwithstanding his refusal to give guidance under North Dakota law on the issue of ownership
of Sovereign Lands as required by NDCC § 61-03-12, the Attorney General then appeared on
Joel Heitkamp’s statewide radio show on April 30, 2022, and stated in that interview that there
was “no question” that the State of North Dakota owned the Missouri riverbed, but then
distinguished ownership of the riverbed from ownership of the Historic Bridge by comparing the
Historic Bridge to a boating dock, which continues to be owned by shoreline owner. This is a
ridiculous comparison, because a dock is a temporary structure that may be placed in and
removed from the river after getting a permit from the ND DWR; the Historic Bridge is a 140-
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year-old Structure imbedded in the river that was constructed and transferred to North Dakota at
the time of statehood under the Equal Footing and Public Trust Doctrines for all the reasons
discussed throughout these comments.

Now, a person who clearly is not acting within his capacity as an assistant attorney general, or
even within an attorney-client relationship, has issued an unsolicited opinion on ownership
without referencing any opinion request or context for why the opinion was issued. This opinion
cites the same irrelevant cases and uses the same inapposite legal arguments that were advanced
by the memorandum BNSF’s attorneys submitted to the United States Coast Guard on March 11,
2022.

The March 11, 2022, memorandum completely ignores the distinguishing fact that this case
involves Sovereign Lands (the riverbeds of navigable waters of a territory of the United States—
in this case Dakota Territory) that were reserved under the Equal Footing and Public Trust
Doctrines, which then transferred to North Dakota at the time of Statehood.

For example, Northern Pac. R. Co. v. McClure, 9 N.D. 73, 81 N.W. 52 (ND 1899), cited in the
February 14" memorandum to Dr. Peterson, is distinguishable on its facts from this case. It did
not involve a bridge crossing a navigable river, or ownership of the Missouri riverbed transferred
to North Dakota at the time of statehood under the Equal Footing doctrine. It is therefore
inapposite and irrelevant to the ownership issues involving the Historic Bridge discussed in these
comments.

Likewise, the claim to ownership of the riverbed and Historic Bridge under the “limited fee”
granted to the railroad under the 1864 is equally irrelevant and inapposite. As discussed in detail
in these comments above and in FORB’s April 4, 2022, memorandum, the “limited fee”
language amounted to nothing more than an easement interest, not ownership.

Darwin Roberts’ law review cited extensively in the April 4, 2022, memorandum largely deals
with who, among the federal government, the railroad, and private landowners (but not the State
under the Public Trust Doctrine), owns abandoned rail lines. Nevertheless, Roberts’ review
describes and summarizes the type of ownership given to railroads in all federal laws creating
railroads from the 1830s on, which is the equivalent of a right-of-way easement. Just as there is
an easement under the common law for navigation over the waterways, and over sidewalks for
pedestrians, a similar easement was created by Congress for railroads beginning in the 1830s
over the territorial lands of the western United States to build the railways that gradually
displaced the primary role that waterways had played (over decades) for transport of goods and
people in interstate commerce.

Thus, Roberts notes that, beginning in the 1830s, Congress granted railroads thousands of miles
of rights-of-way across territories of the western United States and other public lands. Those
rights-of-way, however, were consistently granted in language that created the equivalent of an
easement that neither extinguished federal ownership of the land subject to that right-of-way, nor
changed state ownership of riverbeds up to the ordinary high-water mark under the Equal
Footing and Public Trust Doctrines when a new State was admitted into the Union.
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The evidence actually indicates that throughout the nineteenth century, beginning
in the 1830s, Congress followed consistent policies with respect to its railroad
rights-of-way. Despite characterizing them as “easements” or similar to
easements, it viewed them as property over which the United States retained
continued ownership and control. Moreover, because Congress viewed railroad
right-of-way grants as separate from its railroad land subsidy grants, Congress did
not intend to change rights-of-way in 1871 when it ceased granting land
subsidies.’!

Later in his review of the case law and statutory enactments of Congress relating to railroad
rights-of-way, Darwin continues:

Over the course of the nineteenth century, Congress acted consistently when it
granted railroad rights-of-way through the federal public lands. Congress settled
on legal terminology in the late 1830s, early in the development of American
railroads, and used that terminology with relatively little variation throughout the
rest of the century. Congress repeatedly referred to its granted rights-of-way as
“easements” or as similar to easements. But it viewed federally granted railroad
rights-of-way as very different from mere common-law easements. Congress
considered rights-of-way appropriations of public lands for a public purpose,
which made those lands unavailable for subsequent settlement or acquisition.
Through its enactments and in its debates, Congress indicated its consistent intent
that the land underlying rights-of-way was owned by the government, which was
either implicitly or explicitly subject to reversion if the purpose of the
appropriation terminated. Finally, Congress confirmed this view of the property
by asserting the right to revoke and forfeit railroad grants back to the United
States and to regulate the disposition of forfeited and abandoned railroad rights-
of-way.>?

In summary, as noted above, the overwhelming weight of the precedent and case law shows that
the Historic Bridge was held in trust for the State, then transferred to North Dakota at statehood;
the interest given to the railroad under the 1864 Act was the same special kind of right-of-way

5! Darwin P. Roberts, The Legal History of Federally Granted Railroad Rights-of-Way and The Myth of Congress’s
“1871 Shift,” 82 Colo. Law Rev. 85, 93 (2011).

52 Darwin P. Roberts, supra, The Legal History of Federally Granted Railroad Rights-of-Way and the Myth of
Congress’s “1871 Shift,” 82 Colo. Law Rev. at 149-50.
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easement given to all other railroads under previous and subsequent Acts creating railroads,
including the language of the 1864 Act creating the Northern Pacific Railroad.

If they are involved in any way in the February 14" memorandum issued to Dr. Peterson, both
the Attorney General and BNSF’s attorneys are skating on pretty thin ethical ice by attempting to
avoid the unique factual and legal issues that arise in this case under the Equal Footing and
Public Trust Doctrines as they exist under both North Dakota and Federal law. The State
agencies should follow the binding and relevant Attorney General opinion cited and discussed
throughout this memorandum: Letter Opinion from Attorney General Wayne Stenehjem to Ken
Royse, Chairman, Burleigh County Water Resource District, NDAG Opinion 2005-L-01(January
3, 2005). The February 14" memorandum is clearly not an official opinion written by someone
acting in their official capacity to a state official acting within their official capacity. It therefore
offers no immunity to persons acting in their official capacities under that opinion, and it has no
effect as a binding opinion issued by the office of the Attorney General or the Attorney General
himself. Rather, the binding and relevant opinion is the Letter Opinion from Attorney General
Wayne Stenehjem to Ken Royse, Chairman, Burleigh County Water Resource District, NDAG
Opinion 2005-L-01.

The ND DWR and the North Dakota State Historical Board should follow this on-point and
apposite 2005 opinion, and ignore the unsolicited, irrelevant, inapposite, and unethical
memorandum recently issued to Dr. Peterson personally, and outside of his official capacity.
This memorandum appears to be highly influenced by BNSF in the same unethical way that both
the Governor and local government officials appear to have been influenced by BNSF lobbyists
throughout the federal and state permitting proceedings for the Historic Bridge, as discussed
earlier in these comments. Any state official acting within their official capacity follow this
private memorandum at their peril under the newly enacted ethical provisions of the North
Dakota Constitution, N.D. Const. art. XIV, and the due process and equal protection provisions
of the North Dakota and United States Constitutions.

7.0 Federal Preservation Law vs. State Preservation Law

Annually, the North Dakota State Historic Preservation Office (ND SHPO) or the State
Historical Society of North Dakota (SHSND) reviews thousands of proposed projects under
Federal law in compliance with Section 106 of the National Historic Preservation Act of 1966,
Public Law 89-665, as amended, or under State law in compliance with North Dakota Century
Code (NDCC) § 55-02-07 entitled “Protection of Historical or Archaeological Artifacts or Sites.”

Although most projects are submitted to the ND SHPO under Federal preservation law, some
projects are submitted under State law and fall under the authority of the State Historical Board.
The ND SHPO is the official state representative in the Federal process, authorized under 36
CFR 800.2(c)(1), that is consulted by a Federal agency prior to authorizing or initiating an
undertaking that could affect a historic property (i.e., a cultural resource eligible for inclusion in
the National Register of Historic Places). The State Historic Preservation Officer, who is
appointed by the Governor of the state, reflects the interests of the State and its citizens in the
preservation of their cultural heritage.
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Under State law 55-02-07 state agencies and political subdivisions consult with the Director of
the SHSND, who is appointed by the State Historical Board under NDCC § 55-02-01, which
states “[t]he board shall appoint a director of the state historical society who shall act as chief
administrative and executive officer in carrying out the policies and directives of the board and
shall have charge of all employees and activities and shall perform such other duties as may be
assigned to the director by the board.” The ND SHPO and Director of the SHSND are not always
the same person and must act within the role delineated by federal regulations or state
administrative code, depending upon whether the project has a Federal or State nexus.

The State and Federal preservation processes are separate but sometimes overlap, as in the case
of this Historic Bridge. In 2017 when the ND SHPO responded to ND DWR’s solicitation
regarding BNSF’s combined application to build a new rail bridge and demolish the old, this was
under Federal preservation law, not State preservation law.

State Statute 55-02-07 protects historical sites or artifacts located on any land owned by the state
of North Dakota or its political subdivisions that are, in the opinion of the Director of the State
Historical Society, significant in understanding and interpreting the history and prehistory of the
state. Once the Director has determined a site to be historically significant, it “may not be
destroyed, defaced, altered, removed, or otherwise disposed of in any manner without the
approval of the State Historical Board.”

After a state agency or political subdivision, like ND DWR, notifies the Director of its desire,
need, or intent to destroy, alter, remove, or overwise dispose of a significant artifact or site, the
Director has 60 days to provide “the governing official written direction.” After that, the state,
and its political subdivisions, “shall cooperate with the Director in identifying and implementing
any reasonable alternative to destruction or alteration” of the significant site.

In 2017 ND DWR solicited comments on BNSF’s application S-2095 for both construction of a
new bridge and destruction of the Historic Bridge. When the ND SHPO rather than the SHSND,
responded on November 14, 2017, the ND SHPO was unaware that the historic bridge was
entirely on ND sovereign land due to BNSF’s misleading map.

In addition, BNSF’s 2017 application stated that it “currently owns” the Historic Bridge,
although BNSF has never shown clear title or ownership to the bridge. The dispute over bridge
ownership arose after 2017, on February 8, 2022, when FORB sent an initial memorandum to the
U.S. Coast Guard a memorandum detailing the facts and the laws in effect at the time of transfer
of the riverbed in 1889 under the Equal Footing and Public Trust Doctrines, as well as the State
ownership of the Historic Bridge as a structure attached to the riverbed (see Appendix A for the
April 4 memorandum, which developed the legal arguments set forth in FORB’s February 8"
2022 memorandum, in response to BNSF’s March 11 2022 memorandum. The ND SHPO was
unaware of the disputed ownership of the bridge in 2017 when responding to ND DWR’s
solicitation of comments.

The November 14, 2017, letter from the ND SHPO to the Ashley C. Persinger, Sovereign Lands
Specialist said that the ND SHPO has reviewed “preliminary information” on construction
of a new bridge and said that the Historic Bridge is significant (eligible for the National Register

77



of Historic Places) and said, “federal review of regarding any replacement of the BNSF Bridge
(historic site 32MO1459 and 32BL801) is ongoing.” Rather than commenting on the solicitation
of views under 55-02-07 as required by that State statute, the ND SHPO said: “[w]e hope to have
more information regarding this project from the Corps of Engineers Regulatory (Bismarck) and
the Coast Guard (St. Louis) in the upcoming months.”

The ND SHPO did not receive the information they were awaiting until years later. The Final
Environmental Impact Statement for BNSF Railway Bridge 196.6 Project Across the Missouri
River, Mile Point 1315.0, Morton and Burleigh Counties, between Bismarck and Mandan, North
Dakota (Final EIS) was released on October 14, 2022. This document and the draft
environmental impact statement released on June 11, 2021, contained additional effects
information supplementing the 2017 S-2095 application. The SHSND should have had a chance
to review and amend their comments prior to the January 20, 2023, public meeting on
application S-2095 rather than ND DWR assuming their 2017 response under Federal law was
sufficient.

Most importantly, a letter from the ND SHPO seeking more information on a project is not a
response from the State Historical Board under 55-02-07. When, as in this case, a structure of
State historical significance (which the 1883 Bridge clearly is) the matter must be determined by
the State Historical Board; a determination by the ND SHPO is not legally adequate and does not
meet the statutory mandate.

FORB recommends that the ND DWR give all Sovereign Lands commenting agencies the
updated information from and in the draft and final environmental impact statements and be
given an opportunity to amend their comments before ND DWR reaches a decision on permit
application S-2095. In addition, for application S-2398, the ND DWR needs to work with the
Director and State Historical Board to find a reasonable alternative to destruction or alteration of
the Historic Bridge after the Director finds it historically significant and the State Historic Board
objects to its destruction under State preservation law.

8.0 Conclusion

For the reasons stated above, because the Historic Bridge is located on sovereign lands, ND
DWR has authority to approve, grant, deny, condition, modify, or deny BNSF’s Sovereign Lands
permit application. Also, for the reasons discussed above, the State has a nondiscretionary duty
under NDCC § 55-02-07 to cooperate with political subdivisions and the director of the state
historical society “in identifying and implementing any reasonable alternative to destruction” of
the Historic Bridge. ND DWR should consider “any reasonable alternative to destruction”
identified through that process, including any identified in this Sovereign Lands permit
proceeding. FORB supports “EIS Offset Alternative 2: 92.5-foot Offset, 400-foot Spans, Retain
Existing Structure” as a “reasonable alternative to destruction” that satisfies the requirement that
the Historic Bridge be preserved when there is, as in this case, a “reasonable alternative to
destruction.” Because reasonable alternatives to destruction clearly exist, the permit for
destruction should be denied, and BNSF should be required to resubmit a permit that satisfies the
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preservation alternative that applies to the Historic Bridge under NDCC § 55-02-07 and North
Dakota’s Public Trust Doctrine as discussed throughout these comments.
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