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November 21, 2022
Peter Wax, Special Projects
ND DEQ, Division of Water Quality
918 East Divide Avenue
Bismarck, ND 58501-1947

RE: Draft Section 401 Water Quality Certification, Construction of New Rail Bridge /
Destruction of Existing Historic Rail Bridge Linking Morton and Burleigh Counties at Bismarck
and Mandan, North Dakota.

Dear Mr. Wax,

Thank you for the opportunity to comment on the Draft Section 401 Clean Water Act Water
Quality Certification for both construction of a proposed new rail bridge and destruction of the
existing, 1883 Northern Pacific Rail Bridge (Historic Bridge) over the Missouri River. The
Friends of the Rail Bridge (FORB) has numerous concerns with the draft water quality
certification.

First, under “General Conditions for Construction and Deconstruction,” the requirement for
obtaining a Construction General Stormwater Permit from North Department of Department of
Environmental Quality (ND DEQ) is listed; however, any entity seeking permission to construct
a project within Sovereign Lands of North Dakota also requires authorization from the North
Dakota Department of Water Resources prior to construction. Sovereign Lands are defined as
those areas, including the beds and islands, lying within the high-water mark of navigable lakes
and streams (NDCC § 61-33-01). BNSF applied for a Sovereign Lands Permit in 2017, but the
North Dakota Department of Water Resources still has that permit under consideration.

Ownership of the riverbed beneath the Historic Bridge up to the ordinary high-water mark makes
the Historic Bridge, which Burlington Northern Santa Fe (BNSF) proposes to destroy, subject to
North Dakota Century Code (NDCC) § 55-02-07 whether or not the Historic Bridge itself (as a
permanent fixture in existence at the time of transfer) was transferred to North Dakota at the time
of statehood (November 2, 1889):

Any historical or archaeological artifact or site that is found or located upon any
land owned by the state or its political subdivisions or otherwise comes into its
custody or possession and which is, in the opinion of the director of the state
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historical society, significant in understanding and interpreting the history and
prehistory of the state, may not be destroyed, defaced, altered, removed, or
otherwise disposed of in any manner without the approval of the state historical
board, unless section 55-02-07.2 applies to the site. Notification of the director's
opinion of significance must be communicated to the appropriate governing
official. The state historical board through the director, within sixty days of written
notification to it by the appropriate governing official of the state or political
subdivision's desire, need, or intent to destroy, alter, remove, or otherwise dispose
of a significant artifact or site, shall provide the governing official written direction
for the care, protection, excavation, storage, destruction, or other disposition of the
significant artifact or site. The state and its political subdivisions shall cooperate
with the director in identifying and implementing any reasonable alternative to
destruction or alteration of any historical or archaeological artifact or site
significant in understanding and interpreting the history and prehistory of the state
before the state historical board may approve the demolition or alteration (NDCC §
55-02-07) (emphasis supplied).

We request that Section 401 Clean Water Act Water Quality Certification be delayed until the
Sovereign Lands permit issue, as well as the other issues discussed below, are resolved.

Second, the project proposes to place three piers (designated as Proposed Piers 5, 6, and 7)
within the main channel of the Missouri River while removing the two existing main channel
piers (designated as In-place Piers 7 and 8). Per the supplemental information provided to you
by TKDA, dated 9/27/22, removal of the existing masonry piers is proposed only to a depth of 2
feet below the existing channel bottom. The substructure of the two main channel existing piers,
based on historical records, extends approximately 39-46 feet below the riverbed, to underlying
claystone bedrock. USGS Report 2013-5087 contains results of multibeam echosounder
measurements collected in this reach of the Missouri River during the 2011 flood. Scour depths
of up to 11 feet were measured at the Expressway Bridge, 9 feet at the Memorial Highway
Bridge, and 21 feet at the Grant Marsh Bridge on Interstate 94; therefore, it can be expected that
during flood events sediment transport through this reach would be significantly impacted by the
three proposed new piers and their foundation elements in combination with the foundation
elements of the existing piers. The fact that the new piers are proposed to be placed between old
piers is likely to create conditions that favor upstream deposition.

Maintenance of a navigation channel will require increased dredging within this reach at
taxpayer expense, and turbidity from which will impact water quality over the future lifespan of
the new bridge. It does not appear this long-term impact was considered in the proposed
issuance of the Conditional Section 401 Permit. Multiple beneficial uses may be negatively
impacted, including municipal and private domestic water intakes increasing the complexity and
cost of water treatment, as well as recreational use of these waters above and below the existing
historical Historic Bridge and the proposed new bridge.

Third, the definitions relating to water pollution, water quality, and water use are very broad
under North Dakota law, and encompass much more than the narrower considerations you are
considering under 40 CFR Part 121 relating to state certification of activities requiring a federal



license or permit. Several provisions of North Dakota law make clear that protections of public
use and access to the Missouri River for recreational and other uses are part of what is protected
under NDCC chapter 61-28 and related laws quoted below:

e Itis hereby declared to be the policy of the state of North Dakota to act in the
public interest to protect, maintain, and improve the quality of the waters in the
state for continued use as public and private water supplies, propagation of
wildlife, fish and aquatic life, and for domestic, agricultural, industrial,
recreational, and other legitimate beneficial uses, to require necessary and
reasonable treatment of sewage, industrial, or other wastes and to cooperate with
other agencies in the state, agencies of other states, and the federal government
in carrying out these objectives (NDCC § 68-28-01). (Emphasis supplied).

e ‘Pollution”’ means the manmade or man-induced alteration of the physical,
chemical, biological, or radiological integrity of any waters of the state (NDCC §
68-28-02(7)). (Emphasis supplied).

o ‘Pollution’ means such contamination, or other alteration of the physical,
chemical, or biological properties, of any waters of the state, including
change in temperature, taste, color, turbidity, or odor. Pollution includes
discharge of any liquid, gaseous, solid, radioactive, or other substance into
any waters of the state that will or is likely to create a nuisance or render
such waters harmful, detrimental, or injurious to public health, safety, or
welfare; domestic, commercial, industrial, agricultural, recreational, or
other legitimate beneficial uses; or livestock, wild animals, birds, fish, or
other aquatic biota. (ND ADC § 33.1-16-02.1-04(9)). (Emphasis
supplied).

e ‘Waters of the state’ means all waters within the jurisdiction of this state,
including all streams, lakes, ponds, impounding reservoirs, marshes,
watercourses, waterways, and all other bodies or accumulations of water on or
under the surface of the earth, natural or artificial, public or private, situated
wholly or partly within or bordering upon the state, except those private waters
that do not combine or effect a junction with natural surface or underground
waters just defined (NDCC § 68-28-02(15))*.

o ‘Water usage’ The best usage for the waters shall be those uses determined to be
the most consistent with present and potential uses in accordance with the
economic and social development of the area. Present principal best uses are those
defined in subdivisions a, b, ¢, d, and e. These are not to be construed as the only
possible uses...

c. Recreation. Primary recreational waters are suitable for recreation,

1 See also ND ADC § 33.1-16-02.1, App. |, classifying the Missouri River as a Class | water under North Dakota
law.



where direct body contact is involved, such as bathing and swimming, and
where secondary recreational activities such as boating, fishing, and
wading are involved. Natural high turbidities and physical characteristics
of banks and streambeds of many streams are factors that limit their value
for bathing (ND ADC § 33.1-16-02.1-04(12)). (Emphasis supplied).

The above statutes and rules make clear:

1) That the purpose of North Dakota’s water quality statute, NDCC chapter 61-28,
includes protecting, maintaining, and improving the quality of the waters in the
state for “recreational, and other legitimate beneficial uses,” and that the
Department of Environmental Quality must cooperate with other agencies in the
state and the federal government in carrying out these objectives;

2) That water pollution includes physical alterations that impact domestic,
recreational, or other legitimate “beneficial uses”; and

3) That the “beneficial uses” protected under ND ADC § 33.1-16-02.1-04 “shall be
those uses determined to be the most consistent with present and potential uses in
accordance with the economic and social development of the area,” and include
for “[p]rimary recreational waters” like the Missouri River between Bismarck and
Mandan for bathing, swimming, boating, fishing, and wading.

The reach of the Missouri River between Bismarck and Mandan is among the most publicly used
water and shorelines along the Missouri River in North Dakota. Public uses include but are not
limited to walking, biking, hiking, running, bathing, swimming, boating, fishing, and wading.
The areas of public use and access include shorelines of the Missouri River up to the ordinary
high-water mark, publicly owned roads, trails, boating ramps and easements (including any
easements by prescription for trails and roads used by the public for more than 20 years) that
allow public access and use of those shorelines, as well as boating ramps, historic sites, artistic
works, and other associated public buildings, structures, which exist on both sides of the
Missouri River between Bismarck and Mandan.

Public uses also include use of the riverbed of the Missouri River itself and the waters and
surface of the Missouri River itself, including the areas under and around the Historic Bridge that
have been used by the public for decades, and for which the permit applicant is seeking a Section
401 Water Quality Certification to address some of the issues of water pollution caused by
tearing down the Historic Bridge and building a new replacement bridge.

As quoted above, ND ADC § 33.1-16-02.1-04(12) requires that “The best usage for the waters
shall be those uses determined to be the most consistent with present and potential uses in
accordance with the economic and social development of the area” (Emphasis supplied).

In May of 2021, the Bismarck Tribune’s Editorial Board’s interviewed Governor Doug Burgum
about preserving the Historic Bridge that this CWA section 401 certification will play a
necessary step in allowing the Historic Bridge to be torn down. The story of that interview
appeared in the Bismarck Tribune on May 14, 2021, and quotes Governor Burgum as saying:



e In comments Friday to the Tribune Editorial Board, the second-term Republican governor
and former downtown Fargo developer said the bridge dating to 1883 would be “an
incredible asset for the state, for Burleigh County, for Morton County, for Mandan and for
Bismarck to save.”

e The bridge could be a top attraction in the state, drawing potentially ‘hundreds of
thousands of visitors a year,” for walks, bicycle paths, farmers markets and views of the
Missouri River, “and it could never be replicated,” the Governor said. He cited the Stone
Arch Bridge in Minneapolis and the Pfluger Pedestrian Bridge in Austin, Texas.”

e "These things are so popular in terms of what they draw," Burgum said. "Is it going to be
hard? Yes. Is it assured? No. Is it worth trying to figure out how to make it happen? I think
yes, itis."

e But [Governor Burgum] pointed out several problems to solve without interrupting rail
service, including engineering challenges such as the approaching tracks and how much
the river would rise in planting pylons for a new bridge. Addressing liability with the
Friends of the Rail Bridge group also must be resolved, he said.

e  The governor also said new federal coronavirus aid could potentially “close the gap” on
the bridge project, depending on what newly issued federal guidance intends for the
money, which Burgum said has an emphasis for tourism. North Dakota's share of the
federal American Rescue Plan aid is $1.89 billion, which the Legislature intends to divvy
up in the future.

e  Burgum also said the bridge wouldn't "have to be hooked up to a trail system on day one.
If you could just save the thing, you can spend the next 10 years fundraising and
developing the tourism plans -- just not knock it down,” he said. “The bridge project
“would be a fun one” to pursue and “worth us taking a look at it” now that the busy
legislative session is over, [Governor Burgum] said. “I still think there's a way to make it
work,” the governor said.”

A response to an open records request by FORB sent to Governor Burgum’s office revealed that
shortly after this story appeared in the Bismarck Tribune, the CEO of BNSF had three separate
conference calls with Governor Burgum and members of his staff putting extreme pressure on
the Governor and his staff not to pursue the path that Governor Burgum had set forth in the May
14, 2021, Bismarck Tribune story.

Another open records request made by a FORB Board member revealed that local BNSF
lobbyists had private interactions and conversations with local County Commissioners, City
officials, and other local boards that undermined the open meetings requirements of North
Dakota law and made the public meetings largely meaningless spectacles with predetermined
outcomes. This subversion of the open meetings law effectively prevented any possibility of
pursuing common-sense steps to consider measures to preserve the Historic Bridge outlined by
Governor Burgum in his interview with the Bismarck Tribune. This lack of transparency
through the worst kind of back-room wheedling and arm-twisting by BNSF has prevented the
Bismarck-Mandan community and the people of North Dakota from having an honest look at
the alternatives and costs of preserving the Historic Bridge and considering both the short-term
and long-term costs and benefits of preserving the Historic Bridge.



The above statutes and rules require open consideration of these alternatives based on what the
long-term “best usage” of this crossing may be for the Bismarck-Mandan community and the
people of North Dakota — that is, consideration of the best alternative based on what ND ADC §
33.1-16-02.1-04(12) requires: “The best usage for the waters shall be those uses determined to
be the most consistent with present and potential uses in accordance with the economic and
social development of the area.”

NDCC chapter 61-28 and ND ADC chapter 33.1-16-02.1 together pave a path that will allow an
open public process to consider the options for preserving the historic Historic Bridge in a way
that provides notice and an opportunity for a hearing (i.e., due process) as required by both the
United States’ and North Dakota’s Constitutions, before the irreparable harm of tearing down
the historic Historic Bridge occurs without ever considering all of the factors and options
Governor Burgum laid out in his interview with the Bismarck Tribune on May 14, 2021.

ND ADC 8§ 33.1-16-02.-04(2) & (10) provide two ways of setting standards and practices that
protect the “best usage” of waters for recreational and other “present and potential uses in
accordance with the economic and social development of the area”, as quoted below:

o “Site-specific standards” mean water quality criteria developed to reflect local
environmental conditions to protect the uses of a specific water body.

e “Best management practices” are methods, measures, or procedures selected by the
department to control nonpoint source pollution. Best management practices include
structural and nonstructural measures and operation and maintenance procedures.

North Dakota law also provides clear authority for the ND DEQ to conduct an investigatory
hearing to consider the “best usage” issues outlined above and whatever “site-specific
standards” may be necessary to protect the recreational and other uses of the Missouri River at
the Historic Bridge crossing that have been in place for decades. The legal authority of the ND
DEQ to conduct such an investigatory hearing is set forth in several related laws:

e A permit hearing conducted for purposes of receiving public comment or an
investigatory hearing conducted under chapters 23.1-03, 23.1-04, 23.1-06, 23.1-08,
61-28, and 61-28.1 is not an adjudicative proceeding under chapter 28-32 and is not
subject to the requirements of chapter 54-57 (NDCC § 23.1-01-07). (Emphasis
supplied).

e The director of the department of environmental quality shall:
1. Enforce all rules adopted by the department;...and [perform]

8. Any other action, including the collection and distribution of environmental
quality data, necessary and appropriate for the administration of this title and
chapters 61-28, 61-28.1, and 61-28.2 (NDCC § 23.1-01-03). (Emphasis supplied).




e The department [DEQ)] shall have and may exercise the following powers and duties:

1. To exercise general supervision of the administration and enforcement of this
chapter and all rules and regulations and orders promulgated thereunder...

3. To advise, consult, and cooperate with other agencies of the state, the federal
government, other states and interstate agencies, and with affected groups, political
subdivisions, and industries in furtherance of the purposes of this chapter...

5. To encourage, participate in, or conduct studies, investigations, research, and
demonstrations relating to water pollution and causes, prevention, control, and
abatement thereof as it may deem advisable and necessary for the discharge of its
duties under this chapter.

6. To collect and disseminate information relating to water pollution and the
prevention, control, and abatement thereof...

8. To hold such hearings, to issue notices of hearings and subpoenas requiring the
attendance of such witnesses and the production of such evidence, to administer
such oaths, and to take such testimony as the department deems necessary, and
any of these powers may be exercised on behalf of the department by any
members thereof or a hearing officer designated by it...

11. To exercise all incidental powers necessary to carry out the purposes of this chapter.

12. The department is hereby designated as the state water pollution control agency for
all purposes of the Federal Water Pollution Control Act, as amended [33 U.S.C. 1251 et

seq.], and is hereby authorized to take all action necessary or appropriate to secure to this

state the benefits of that act and similar federal acts...

15. The department, with the cooperation of the state water commission, shall formulate

and issue standards of water quality and classification of water according to its most

beneficial uses. Such standards of quality shall be such as to protect the public health and

welfare and the present and prospective future use of such waters for public water
supplies, propagation of fish and aquatic life and wildlife, recreational purposes, and
agricultural, industrial, and other legitimate uses...

20. To hold any hearings necessary for the proper administration of this chapter (NDCC 8

61-28-04). (Emphasis supplied).

ND DEQ has clear authority under the above statutes to hold an investigatory hearing to consider

“best usage” of waters at the Historic Bridge crossing of the Missouri River to determine

recreational and other “present and potential uses in accordance with the economic and social

development of the area” and whether any “site-specific standards” and “best management

practices” are appropriate to protect that best usage. Failure to hold such a hearing will deprive

the public of the notice and opportunity for a hearing required to satisfy procedural and
substantive due process under both the Federal Constitution and North Dakota’s State
Constitution.
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Further, FORB requests that any hearing ND DEQ conducts to address the above issues be a
joint hearing with the State Engineer and the North Dakota Department of Water Resources (ND
DWR) as provided in NDCC § 61-28-04(15) quoted above. This hearing should not only address
the “site-specific” water quality standards that should be put in place to protect the recreational
use of the Missouri River and adjacent publicly owned lands, easements, and rights-of-way
under and connected to the existing and proposed new railroad bridge crossing at the existing
Historic Bridge crossing, but also the sovereign lands and ownership issues discussed throughout
this comment letter.

For the reasons discussed above and below, the investigatory hearing should include the
amended Sovereign Lands permit application recently submitted to the State Engineer and ND
DWR. That hearing must address the issues of 1) ownership of the riverbed beneath the Historic
Bridge (which in filings made with the United States Coast Guard BNSF claims belongs to the
railroad under the 1864 Act that created the Northern Pacific Railroad); 2) approval under NDCC
8§ 55-02-07 to tear down the Historic Bridge if the riverbed below the Historic Bridge is
determined to belong to North Dakota; and 3) determination of whether the Historic Bridge in
fact belongs to the people of North Dakota because it was transferred as a permanent attachment
and fixture to the riverbed (up to its ordinary high-water mark) at the time the Missouri River
riverbed was transferred to North Dakota under the Equal Footing and the (federal law) Public
Trust doctrines that apply under the federal constitution to ownership of navigable waterways in
territories of the United States when they become part of a newly admitted State.

Again, failure to provide notice and an opportunity to participate in a hearing addressing these
issues of ownership, tearing down a historic structure located on state land (the riverbed of the
Missouri River), and whether a Sovereign Lands permit should be issued, would violate the
requirements of substantive and procedural due process under NDCC § 55-02-07, and N.D. State
Const. Art. IX, Sec. 9.

The recently amended Sovereign Lands permit application submitted by BNSF to the State
Engineer shows BNSF’s plan to build the new bridge approximately 30 feet north of the existing
Historic Bridge. The existing Historic Bridge will remain in use during construction, then be torn
down after construction is completed. All reports filed by BNSF show that the existing Historic
Bridge remains structurally sound, and BNSF has justified tearing the historic Bridge down after
the new bridge is completed based on vague claims that the existing Historic Bridge has reached
the end of its “useful life.”

BNSF’s “purpose and need” statement for the Environmental Impact Statement claims that a
new bridge is necessary because BNSF needs a bridge capable of supporting two tracks and a
superstructure over the bridge that will allow transport of railcars with two shipping containers
stacked on top. (Trains with railcars with two containers stacked on top regularly pass over the
existing Historic Bridge, so this claim is nonsense.) At the same time, BNSF claims that it does
not have to consider the environmental and economic impacts of converting the rail line through
the Bismarck and Mandan to two rail lines because it has not decided yet whether or not it will
ever run two lines through Bismarck. BNSF cannot justify:



1) tearing down the existing 1883 because it needs a bridge capable of carrying two rail
lines and at the same time say that

2) it does not need to consider the environmental impacts and economic costs, such as
the cost of converting each railroad crossing through Bismarck and Mandan and
across the rest of eastern North Dakota (a cost usually paid for by the public, albeit
usually with a high percentage of matching federal funds), because it has not decided
whether or not BNSF will ever build two lines.

Legally, this is called “segmenting” the project for approval. Segmenting the project in this way
is forbidden by the National Environmental Policy Act (NEPA, under which BNSF is seeking its
federal permit). Further, this violates due process and equal protection doctrines because it fails
to give the public notice and an opportunity participate in a hearing and process that considers
the full impacts of the full project on the people and businesses that will ultimately suffer from
the full project’s environmental, economic, social, and public health and safety costs and
benefits, as well as the impact of tearing down the historic property (as summarized by Governor
Burgum in his May interview with the Bismarck Tribune), which NEPA includes as an impact
that must be considered under NEPA, as well as under the National Historic Preservation Act.

If BNSF decides at some point in the future that it needs two tracks through this area, it can
apply at that time to build a bridge at this crossing capable of holding two tracks. BNSF’s federal
and state permit applications seek to build a new bridge without adequate evidence that a new
two-track bridge is, or ever will be, required. BNSF’s state and federal permit applications to
build a new two-track bridge based on representations that BNSF may or may not at some point
in the future need a second track (that, according to BNSF’s statements in the environmental
impact statement, BNSF may or may not ever use) is both disingenuous and premature.

Further, as noted above, the amended Sovereign Lands permit application that BNSF has
recently submitted to the State Engineer states that BNSF plans to build the new bridge
approximately 30 feet north of the existing Historic Bridge. The investigatory hearing should
address whether 30 feet is enough to allow both building a new bridge and preserving the
Historic Bridge. Since the State of North Dakota owns the land on the western side of the
Missouri River north of the embankment where the current track runs, land likely could be
purchased or traded there to build the new bridge far enough north of the Historic Bridge to
preserve it as well as allow the recreational and other “present and potential uses in accordance
with the economic and social development of the area” as required by the statutes and
regulations administered by ND DEQ and ND DWR discussed above.

BNSF has claimed publicly that it will cost BNSF an additional 50 to 90 million dollars to both
build a new bridge capable of handling two tracks and preserve the existing Historic Bridge. Yet
BNSF plans to continue to use the existing Historic Bridge during construction. There are several
things that are unsupported by the evidence and/or unjustified by these claims:

1) If the existing Historic Bridge is safe and can be used while a new bridge is being
constructed 30 feet to the north, the existing historic Bridge likely can be safely preserved
for public use as a public pathway over the Missouri River that will support all the uses
outlined by Governor Burgum in May 2021 after the new bridge is completed.



2)

3)

4)

5)

6)

7)

If public safety concerns show that more than 30 feet are required, then the costs and
benefits of moving the new bridge far enough north to address those public safety
concerns should be considered to preserve the recreational and other “present and
potential uses in accordance with the economic and social development of the area” as
required by the statutes and regulations administered by ND DEQ and ND DWR
discussed above.

BNSF cannot vaguely say that such costs are 50 to 90 million dollars. The actual short-
term and long-term costs and benefits of moving the proposed bridge north to preserve
the existing Historic Bridge to BNSF, the Bismarck-Mandan community, and the people
of North Dakota must be considered.

Ordinarily, the additional cost of modifying a project to preserve an historic structure or
artifact is a cost of mitigation that is paid for by the project proponent. That additional
cost, if any, is thus the responsibility of BNSF, unless BNSF can cite legal authority
otherwise. BNSF lacks any legal basis to foist that additional cost of mitigation on the
public and/or by FORB, as BNSF has attempted to do in this case through its lobbying
and conversations with state and local public officials and in statement to the public
itself. BNSF has unethically represented to the public throughout the permitting process
that this mitigation cost must be paid by the public and/or by FORB. This is untrue.

As noted by Governor Burgum, matching federal funds to preserve the Historic Bridge is
a project for which such funding is usually available because of the opportunity to
preserve the unique local history and connect the multiple trails and riverfront shorelines
that are irreplaceable recreational resources in the Bismarck-Mandan community.
Matching federal funds are, in fact, regularly used to build or modify railroad crossings
and underpasses (just as they are for interstate and state highways). If two rail lines are
built through Bismarck, Mandan, and the rest of North Dakota through which this rail
line passes, the public, with matching federal funds, will likely pay for much of those
costs.

FORB has committed itself to seeking ways to fund, through public and private
foundations and partnerships, the $6.9 million dollars estimated by the North Dakota
State University study FORB commissioned to estimate the cost to repurpose the Historic
Bridge for public use. This usually is done after a decision to preserve the Bridge is
made. Once a commitment to preserve the Historic Bridge is made, FORB can work with
others to seek grants and form the public and private partnerships in ways similar to other
preservation projects as mentioned in Governor Burgum’s May 2021 comments to the
Bismarck Tribune quoted above. The amount of money in FORB’s bank account is
irrelevant to whether such funding through private grants and matching federal funding is
available. As noted by Governor Burgum in May 2021, that process takes time.

Finally, as noted in Governor Burgum’s May 2021 comments, there is no public health or
safety need to immediately tear down the existing Historic Bridge after construction of
the new bridge is completed. On the contrary, as stated by Governor Burgum, the existing
Bridge can remain standing without danger to the public, just as the Historic Bridge will
remain standing and in use while the new bridge is constructed. Section 401 Water
Quality Certification for building the new bridge should be bifurcated from any section
401 Water Quality Certification to tear down the existing Historic Bridge. If and when
the factual and legal issues outlined in these comments are resolved in BNSF’s favor,
BNSF can then apply for section 401 Water Quality Certification to tear down the
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existing Historic Bridge at that time. It is premature to grant such a permit before those
issues are resolved.

In sum, for the reasons discussed above and below, the legal steps for tearing down the existing
Historic Bridge have not been addressed, including whether to grant a Sovereign Lands permit,
whether approval under NDCC § 55-02-07 has been received, and addressing the ownership of
the riverbed beneath the Historic Bridge as well as the structure of the Historic Bridge itself.
These issues must be addressed before a section 401 Water Quality Certification may be issued.
BNSF cannot receive a permit to destroy an historic landmark when ownership of that historic
structure is in dispute. Nor can ND DEQ), the State Engineer, or the ND DWR issue permits or
certifications without addressing these issues, some of which arise under the North Dakota and
U.S. Constitutions. To do so would violate substantive and procedural due process, as well as
equal protection and the requirements of NDCC § 55-02-07 and N.D. State Const. Art. X, Sec.
9.

FORB therefore requests and petitions ND DEQ), the State Engineer, or the ND DWR to hold an
investigatory hearing to address the factual and legal issues discussed above and below that must
be resolved before any permits or certifications may be granted by those agencies.

Fourth and finally, BNSF cannot receive permits to tear down the Historic Bridge before
the State of North Dakota addresses the issues of ownership of the riverbed beneath the
Historic Bridge as well as ownership of the Historic Bridge itself. The issues that must be
resolved include both 1) current ownership of the riverbed and the Historic Bridge itself,
which is primarily an issue of State law, and 2) ownership of the the riverbed up to its
ordinary high-water mark and the Historic Bridge itself as a structure attached to that real
estate at the time of transfer when North Dakota became a State, under the Equal Footing
Doctrine of the United States Constitution and the “federal” Public Trust Doctrine (which
holds in trust the ownership of riverbeds of navigable waterways located in territories of
the United States for future States up to that waterway’s ordinary high-watermark). These
second set of laws are the controlling applicable laws of what was transferred to North
Dakota at the time North Dakota was admitted to the Union on November 2, 1889,
including both the riverbed and what was attached as a fixture to the riverbed at that time.

BNSF claims ownership of the riverbed beneath the historic Bridge and the Historic Bridge
itself under the 1864 Act that created the Northern Pacific Railroad. The 1864 Act,
however, makes no reference to the Equal Footing and Public Trust Doctrines, and at most
gave the Northern Pacific railroad an easement to build a bridge over the Missouri River,
not ownership of the riverbed itself, or any structures attached to the riverbed that were
transferred with the riverbed at the time that North Dakota became a State. The rules of
construction that apply under federal law to the Equal Footing and federal Public Trust
Doctrines are clear that transfers of riverbeds of navigable waterways “should not be
regarded as intended unless the intention was definitely declared or otherwise made very
plain” (Utah v. United States, 403 U.S. 9, 197-98 1971) (Emphasis supplied.) There is no
such language in the 1864 Act. At most the 1864 creates an easement, which does not
include the riverbed or structures attached to the riverbed at the time of transfer. Thus,
North Dakota owns both the riverbed beneath the Historic Bridge, and the Historic Bridge
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itself, as a structure attached to the riverbed at the time of transfer.

When BNSF made its original application to the State Engineer in 2017, the North Dakota State
Historic Preservation Officer at that time concurred that the Historic Bridge is eligible for the
National Register of Historic Places (Figure 1).

STATE L
HISTORICAL
SOCIETY

OF NORTH DAKOTA

Dotg Burgsm November 14, 2017
Governor of Narth Dakota
Ms. Ashley C. Persinger
Sovereign Lands Specialist
Office of the State Engineer
900 East Boulevard Avenue

Bismarck, ND 58505-0850

North Dakota
State Historical Board

Termnce Rockstad

ND SHPO REF: 18-0133 OSE 5-2095 BNSF Railway Company, Lincoln
Nebraska, construct a new single-track railroad bridge (Bridge No. 196.6A)
over the Missouri River in portions of [T139N R80W Section 31] Moron and
Burleigh Counties, North Dakota

Calvin Grinnell

New Toun

Dear Ms. Persinger,
Alert 1. Berger

Grand Forks

Steve C. Martens
Fay

We reviewed your preliminary information on ND SHPO REF: 18-0133 OSE
$-2095 BNSF Railway Company, Lincoln Nebraska, construct a new single-track
railroad bridge (Bridge No. 196.6A) over:he Missouri River in portions of

[T139N R80W Section 31] Moron and Burleigh Counties, North Dakota.

Federal review regarding any replacement of the BNSF Bridge (historic site
32M01459 and 32BL801) is ongoing. We have concurred that this bridge is
eligible for the National Register of Historic Places.

Thank you for the opportunity to review to date. We hope to have more
information regarding this project from the Corps of Engineers Regulatory
(Bismarck) and the Coast Guard (St. Louis) in the upcoming months. If you
have any questions please contact Susan Quinnell, Review and Compliance
Coordinator at (701)328-3576 or squinnell@nd.gov

Sincerely,
/ 4 /

Claudia J
State Historic Preservation Officer (North Dakota)

£€10-8y.,

nce
ce 1986

North Dakota Heritage Center » 612 East Boulevard Avenue, Bismarck, ND 58505-0830 « Phone: 701-328-2666  Fax: 701-328-3710
Email: histsoc@nd.gov » Web site: history.nd.gov » TTY: 1-800-366-6888

Figure 1: November 14, 2017, Letter from Claudia Berg, Director of the State Historical Society of North Dakota and State
Historic Preservation Officer to Ashley C. Persinger, Office of the State Engineer.

Thus, the determination that the Historic Bridge is a structure that requires approval of the
North Dakota State Historical Board under NDCC § 55-02-07 before a Sovereign Lands Permit
can be issued by the North Dakota State Engineer. By applying for a Sovereign Lands permit
under NDCC § 61-33-01, BNSF may be conceding that the riverbed beneath the historic 1883
was and is state-owned and that BNSF needs a Sovereign Lands permit before it can build a
new bridge or tear down the existing Historic Bridge. But in filings with the United States Coast
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Guard in the federal environmental impact statement and permit proceedings, BNSF has taken
the opposite position that BNSF is the owner of the riverbed beneath the Historic Bridge and the
Historic Bridge itself.

Ownership of the riverbed of the Missouri River riverbed in North Dakota has been a highly
litigated issue in North Dakota, including several North Dakota Supreme Court decisions and a
case between the Mandan, Hidatsa, and Arikara (MHA) Nation and North Dakota in federal
district court in Washington, D.C., concerning ownership of the riverbed and minerals under the
riverbed within the current boundaries of the MHA reservation.

Sorum v. State, 2020 ND 175, 947 N.W.2d 382, 396-97, summarizes both the Equal Footing
Doctrine and the Public Trust Doctrine as enacted under North Dakota statutory law (which is
different than the federal Public Trust Doctrine that reserves riverbeds of navigable waters for state
ownership in territories of the United States before those territories become admitted as States):

[142] Under the equal-footing doctrine, North Dakota acquired title to the bed of

the Missouri River up to its ordinary high water mark at the time North Dakota

was admitted to the union. Reep v. State, 2013 ND 253, 1 14, 841 N.W.2d 664.

Citing Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S.

363, 371-72, 376, 97 S.Ct. 582, 50 L.Ed.2d 550 (1977), the district court

concluded that the equal-footing doctrine vested the State with title to the bed of

the Missouri River *397 as it existed at the time of statehood, but that since

statehood, the equal-footing doctrine does not determine how the changing

footprint of the river over time affects title to the riverbed. Instead, how the

changing riverbed affects the State's title is controlled by state law, including the

public trust doctrine.

[143] The public trust doctrine was first recognized by this Court in United
Plainsmen v. N.D. State Water Conservation Commission, 247 N.W.2d 457 (N.D.
1976). In United Plainsmen, this Court stated N.D.C.C. 8 61-01-01 expresses the
public trust doctrine. Id. at 462. Under the public trust doctrine, the State holds title
to the beds of navigable waters in trust for the use and enjoyment of the public.
This Court has said fostering the public's right of navigation is traditionally the
most important feature of the public trust doctrine. J.P. Furlong Enterprises, Inc.
v. Sun Exploration and Production Co., 423 N.W.2d 130, 140 (N.D. 1988). We
have also recognized other interests served by the public trust doctrine, such as
bathing, swimming, recreation and fishing, as well as irrigation, industrial and
other water supplies. Id. (recognizing that legislation may modify this common law
doctrine).

Reep v. State, 2013 ND 253, 1 1 14 & 15, 841 N.W.2d 664, 671-72, further explains the Equal
Footing and Public Trust doctrines under North Dakota law:

[T 14] The United States Supreme Court has recognized the equal footing doctrine

is constitutionally based under an unbroken line of cases explaining that, upon
entering the union on equal footing with established States, a newly-
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admitted State receives absolute title to beds of navigable waters within

the State’s boundaries from high watermark to high watermark. See PPL
Montana, LLC v. Montana, — U.S. ——, 132 S.Ct. 1215, 122629, 182 L.Ed.2d
77 (2012); Montana v. United States, 450 U.S. 544, 551, 101 S.Ct. 1245, 67
L.Ed.2d 493 (1981); Oregon v. Corvallis Sand & Gravel Co., 429 U.S. 363, 372—
78, 97 S.Ct. 582, 50 L.Ed.2d 550 (1977); Pollard v. Hagan, 44 U.S. 212, 222-23,
3 How. 212, 11 L.Ed. 565 (1845). See also Mills, 523 N.W.2d at 539. In PPL
Montana, at 1227 (quoting Corvallis Sand & Gravel, at 374, 97 S.Ct. 582), the
United States Supreme Court explained that under the equal footing doctrine,

“a State’s title to these lands [under navigable waters] was ‘conferred not by
Congress but by the Constitution itself.’

“As we explained in Mills, 523 N.W.2d at 539, “[b]efore North Dakota
was admitted to the Union, the United States held the beds of navigable
waters in the Dakota Territory from high watermark to high watermark in
trust for the future state.” Under the constitutionally moored equal footing
doctrine, the upland owners recognize that when “North Dakota joined the
Union in 1889 ... [it] took title to the beds of the Missouri River under the
equal footing doctrine up to the ordinary high watermark on each bank,
including the shore zone.”

[T 15] After admission to the Union, a newly-admitted State, including North
Dakota in 1889, was free to “allocate and govern those [shore zone] lands
according to state law subject only to ‘the paramount power of the

United States to control such waters for purposes of navigation in interstate and
foreign commerce.” ” PPL Montana, 132 S.Ct. at 1228 (quoting United States v.
Oregon, 295 U.S. 1, 14, 55 S.Ct. 610, 79 L.Ed. 1267

(1935)). See Mills, 523 N.W.2d at 539-40. As we also explained

in Mills, however, “North Dakota could not totally abdicate its interest [in the
shore zone] to private parties because it held that interest, by virtue of its
sovereignty, in trust for the public.” 523 N.W.2d at 540 (citing Illinois Cent. R.
Co. v. Illinois, 146 U.S. 387, 13 S.Ct. 110, 36 L.Ed. 1018 (1892); United
Plainsmen Ass'n v. North Dakota State Water Conservation

Comm'n, 247 N.W.2d 457 (N.D. 1976)).

The facts and holding of PPL Montana, LLC v. Montana, supra (565 U.S. 576, 132 S.Ct. 1215,
1226-29, 182 L.Ed.2d 77 (2012)), cited in Reep above are easily distinguishable from the facts
and holding in PPL Montana, which the U.S. Supreme Court summarized as follows:

The question is whether discrete, identifiable segments of these rivers in Montana
were nonnavigable, as federal law defines that concept for purposes of
determining whether the State acquired title to the riverbeds underlying those
segments, when the State entered the Union in 1889. Montana contends that the
rivers must be found navigable at the disputed locations. From this premise, the
State asserts that in 1889 it gained title to the disputed riverbeds under the
constitutional equal-footing doctrine. Based on its title claims, Montana sought
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compensation from PPL Montana, LLC, a power company, for its use of the
riverbeds for hydroelectric projects. The Montana courts granted summary
judgment on title to Montana, awarding it $41 million in rent for the riverbeds for
the period from 2000 to 2007 alone.

The U.S. Supreme Court reversed the holding of the Montana Supreme Court in PPL Montana
primarily based on the following principle:

To determine title to a riverbed under the equal-footing doctrine, this Court
considers the river on a segment-by-segment basis to assess whether the segment
of the river, under which the riverbed in dispute lies, is navigable or not. Id. at 565
U.S. at 593.

The Supreme Court in PPL Montana held that because the “segments” of the Missouri River
at issue in that case had not been navigable at the time of Statehood, Montana did not acquire
them under the Public Trust and Equal Footing doctrines when Montana became a State in
1889. This case, involving the “segment” of the Missouri River beneath and surrounding the
Historic Bridge, is distinguishable on its facts from PPL Montana for two obvious reasons:

1) The Missouri River between Bismarck and Mandan, including the segment beneath the
Historic Bridge, was unequivocally navigable at the time of Statehood in 1889, as set
forth in detail in the April 4, 2022, memorandum FORB submitted to the U.S.
Coastguard in response to BNSF’s March 11, 2022, memorandum to the Coastguard
under which BNSF claimed it owned the riverbed beneath the Historic Bridge as well
as the bridge itself. FORB’s April 4™, 2022, memorandum discussing these factual and
legal issues are attached for your review and are incorporated by reference herein.

2) The privately-owned dams and hydroelectric facilities at issue in the PPL Montana
were constructed and began operation long after Montana became a State. In this case,
the Historic Bridge was constructed between 1881-83, and was, as a structure attached
to the real estate, transferred to the State of North Dakota with the riverbed up to the
ordinary high-water mark under the Equal Footing and federal Public Trust Doctrine,
which held riverbeds of navigable waters in territories of the United States in trust for
States, then transferred those riverbeds to each State where they are located at
statehood.

As explained by the North Dakota Supreme Court in Reep above, and repeated here for
emphasis, “The United States Supreme Court has recognized the equal footing doctrine is
constitutionally based under an unbroken line of cases explaining that, upon entering the union
on equal footing with established States, a newly-admitted State receives absolute title to beds of
navigable waters within the State’s boundaries from high watermark to high watermark. ... As
we explained in Mills, 523 N.W.2d at 539, ‘[b]efore North Dakota was admitted to the Union,
the United States held the beds of navigable waters in the Dakota Territory from high watermark
to high watermark in trust for the future state.” Under the constitutionally moored equal footing
doctrine, the upland owners recognize that when ‘North Dakota joined the Union in 1889 ... [it]
took title to the beds of the Missouri River under the equal footing doctrine up to the ordinary
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high watermark on each bank, including the shore zone.””’(Reep , supra at 2013 ND 253, 1 1 14
& 15, 841 N.W.2d at 671-72).

It is a basic rule of the law of real property, including the federal law that will govern what
property interests where transferred to the segment of the Missouri River where the Historic
Bridge is located, is that the acquisition of property rights is governed by the law that is in effect
at the time that the rights were acquired. Hash v. United States, 403 F.3d 1308, 1315 (Fed. Cir.
2005). Hash involves ownership of land originally transferred by patent under the 1862
Homestead Act. Between the railroad, the federal government, and the current owners of the land
that traced their ownership back to the original patent, Hash held that the railroad owned only an
easement, and between the federal government and the private owners who traced ownership
back to the original patent, the private persons who traced ownership back to the original patent
were the owners of the properties in question in the various categories of property at issue in that
case. Hash states:

Although the government stresses that national policy today favors government
ownership of land for environmental and conservation purposes, the property
rights of these early landowners are governed by the law in effect at the time they
acquired their land. See Leo Sheep Co. v. United States, 440 U.S. 668, 687-88, 99
S.Ct. 1403, 59 L.Ed.2d 677 (1979) (“This Court has traditionally recognized the
special need for certainty and predictability where land titles are concerned, and
we are unwilling to upset settled expectations to accommodate some ill-defined
power to construct public thoroughfares without compensation.”) (footnote
omitted); Hastings v. Whitney, 132 U.S. 357, 10 S.Ct. 112, 33 L.Ed. 363

(1889) (“The doctrine first announced in Wilcox v. Jackson, 13 Pet. 498, 10 L.Ed.
264, that a tract lawfully appropriated to any purpose becomes thereafter severed
from the mass of public lands, and that no subsequent law or proclamation will be
construed to embrace it, or to operate upon it, although no exception be made of
it, has been reaffirmed and applied by this court in such a great number and
variety of cases that it may now be regarded as one of the fundamental principles
underlying the land system of this country.”). (403 F.3d at 1315).

This case involves not property transferred by the United States to the original patent holder
under the 1862 Homestead Act, but property transferred to North Dakota under the Equal
Footing and Public Trust Doctrines at the time of Statehood. More narrowly, it involves the issue
of what kind of property interest was transferred to the Northern Pacific railroad under the 1864
Act compared to what property interest was transferred to North Dakota in the riverbed beneath
the 1883 and in the Historic Bridge itself when North Dakota was admitted into the Union in
1889. FORB’s April 4, 2022, memorandum lays out in detail the facts and the laws that were in
effect at the time of transfer of the riverbed and the historic 1883 as a structure attached to that
riverbed in 1889 (enclosed). These are unique issues of fact and law that have not been
determined under North Dakota and federal law. However, as the Supreme Court noted in the
PPL Montana case, these are issues that must be determined on a case-by-case basis based on
unique facts and circumstances that existed at the time of statehood for each segment of the
Missouri River. That must be done in this case also.
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Conclusion

For the reasons discussed in this comment letter, FORB requests that ND DEQ and ND DWR
conduct an investigatory hearing to consider and determine these issues. FORB is requesting this
hearing to make sure North Dakota fulfills its obligations under North Dakota statutory and
administrative law, and to provide the public, including FORB, an opportunity for proper notice
and an opportunity for a hearing on these matters to satisfy both procedural and substantive due
process requirements. ND DEQ should decline to issue a section 401 Water Quality Certification
to tear down the existing Historic Bridge at that time. It is premature to grant such a permit
before the legal and factual issues set forth in this comment letter are resolved.

In addition, FORB urges consideration of all alternatives set forth in this comment letter and in
the federal permitting process. One alternative considered in the U.S. Coast Guard’s draft
environmental impact statement was to construct the new bridge with 400-foot spans identical to
the pier spacing of the existing bridge, with the new piers set parallel to the river flow from the
existing piers. This alternative would be less likely to generate upstream sediment deposition
than the proposed project would; therefore, wider pier spacing would not increase future
frequency and extents of dredging operations in the channel. Other options that would avoid the
detrimental water quality impacts entail construction of the new bridge in alternate locations,
away from the multiple existing bridges in the Bismarck-Mandan area.

Sincerely,
Is/
Lyle Witham

FORB’s In-House General Counsel
North Dakota Bar ID # 04118

Enclosure: FORB April Memorandum BrianL. Dunn
_ Chief, Office of Bridge Programs
cC. Commandant (CG-BRG)
Mr. Rob McCaskey U.S. Coast Guard STOP 7509
U.S. Coast Guard-dwb 1222 Spruce Street 2703 Martin Luther King Jr. Ave. SE
Suite 2.102D Washington, DC 20593-7509
St. Louis MO 63103-2832 Brian.Dunn@uscg.mil

Rob.E.McCaskey@uscg.mil

Elizabeth Merritt

Dr. Bill Peterson National Trust for Historic
State Historical Society of North Dakota Preservation

612 East Boulevard Avenue Watergate Office Building
Bismarck ND 58505 2600 Virginia Avenue
billpeterson@nd.gov Suite 1100

Washington DC 20037
emerritt@savingplaces.org
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John Paczkowski, P.E.,

North Dakota State Engineer

ND Department of Water Resources
1200 Memorial Highway

Bismarck, ND 58504
jpaczkowski@nd.gov &

dwr@nd.gov

Gerald R. Heiser

Sovereign Lands Manager

ND Department of Water Resources
1200 Memorial Highway

Bismarck, ND 58504
gheiser@nd.gov
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